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CURRENT EVENTS. 





‘lHe Law’s Detay.—Our recent article on 
this subject! has elicited from a subscriber a 
letter in which, after commending and fully 
indorsing our views, he objects to the phrase, 
‘* that is at ease in its possessions,’’ as used 
by us, referring to a State. He regards the 
expression as unduly limiting the obligation 
of a government to provide fully for the 
speedy administration of justice. The admo- 
nition, though kindly intended, is undeserved, 
for in the same paragraph in which occurs 
the expression to which he objects, we say: 
‘‘Indeed, no excuse could ever palliate a fail- 
ure to provide adequate and sufficient courts 
and judges to administer justice and enforce 
the law, except the prevalence of war, pesti- 
lence or famine.’’ This duty is as nearly 
absolute as any human obligation can be; it 
reminds us of a dictum of Lord Thurlow, 
referring to a bail-bond ina ne ewxeat case: 
‘*T can make no order in this case except to 
produce the body, and it is for the sheriff to 
see to it that he has the body to produce.’’ ” 
That this duty is scandalously neglected by 
congress and State legislatures is abundantly 
manifest from an inspection of every general 
appropriation bill of every legislative body 
in the union. These documents, in the dis- 
proportion between the useful and the super- 
fluous, resemble very closely Falstaff’s tavern 
bill: ‘‘O monstrous! but one half-penny- 
worth of bread to this intolerable deal of 
sack! ”’ 


1 24Cent. L. J. 73. 
2 Collinridge v. Mount, 2 Dick. 688. 





Haseas Corpus ap TeEstTiFIcCANDUM.—A 
question of interest concerning this writ is 
now pending before the Supreme Court of 


Missouri, and we look forward with interest 


for its decision. The writ was granted by a 

criminal court in St. Louis, directed to the 

warden of the penitentiary, requiring him to 
Voi. 24—No. 6. 





produce in said criminal court for examination 

as a witness a convict now undergoing his 
sentence in the penitentiary. The warden 
declined, under the advice of the attorney- 
general of the State, to obey the writ, and the 
application to the supreme court was the con- 
sequence. What precise form the question 
will take in the supreme court we are not as 
yet informed, nor what are the grounds upon 

which the refusal to obey the writ is based, 

and, therefore, in considering the matter, we 
can only deal with general principles. ‘ 

By the constitution of Missouri, Art. II 
(Bill of Rights), § 22, it is provided that: 
‘* In criminal prosecutions the accused‘shall 
have the right * * * to have process to 
compel the attendance of witnesses in his be- 
half.’ Under the sweeping terms of this 
clause of the constitution it would seem that 
the accused was entitled to the benefit of 
every form of legal process to compel the 
attendance of any sort of witnesses. The 
legislature of Missouri, however, in a statute 
authorizing the issuance of the writ of habeas 
corpus ad testificandum excludes from its 
operation persons detained in prison under a 
sentence for felony.’ Now this is the precise 
status of the person whose attendance was 
desired in the case under consideration ; he is 
detained in prison under a sentence for 
felony, but is, nevertheless, it would seem, a 
competent witness. The object of the legis- 
lature in the limitation cited was, no doubt, 
to exclude from the operation of the writ, 
persons incompetent to testify from infamy, 
and who, if produced as witnesses, must needs 
be excluded, but the phrase used in the stat- 
ute includes not only the infamous, but per- 
sons convicted of felony who are not techni- 
cally infamous. 

The question, therefore, before the supreme 
court would seem to be, whether the — consti- 
tutional provision cited, operated proprio 
vigore, or is inert until carried in effect by 
‘* appropriate legislation,’’ and whether the 
legislature can limit the operation of a clause 
of the constitution and make an exception 
when the constitution makes none. 


1 1 Rey. Stat. Mo. (1879), § 4031. 





Mora Construction or Guitt.—l. Givy- 
ing false and inconsistent accounts of the 
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death of a deceased person, as charging that 
he died from cold, by wet feet, when no such 
exposure has been possible; to others, a 
rupture of a blood vessel, etc. 

2. Giving improbable accounts of the man- 
ner of the death: Where accused claims to 
have witnessed it. ' 

3. Refusing to look upon the body of the 
deceased: Refusing to sleep in the house 
where the murder was commltted. 

4. Confusion shown on simple inquiry—a 
person suddenly disappeared—reference to 
the clothes worn by deceased so confused a 
murderer as to convict him. 

5. Side observations leading to important 
results: A skeleton discovered, believed to 
be of a murdered man, an inquest was pro- 
posed ; the murderer, summoned as a witness, 
picked up one of the bones and remarked, 
‘¢This is no more Daniel Clark’s bone than 
it is mine.’’ 

6. Confusion and alarm when accused is 
drawn into investigation: Emotion and agita- 
tion are convincing proof of actual and sup- 
pressed knowledge of facts. 

7. Destruction of evidence tending to ex- 
plain the means of death: The anxiety to 
destroy proof springs from a guilty mind 
with an interest to conceal something so 
as to leave the guilt beyond discovery, 
especially true in poisoning cases and 
bodies burned or sunk in wells and rivers. 

These seven rules of moral evidence are 
condensed from many pages-on this theme. 

J. W. Donovan. 








NOTES OF RECENT DECISIONS. 





Partnersuip —As To THitp PERson — 
Wuat Constitutes — SHARE OF PROFITS — 
Participation iN Losses. — The Supreme 
Court of Texas has recently decided a case 
involving one of the problems of partner- 
ship law.! The facts were that Pennington 
held a large sum of money belonging to 
Buzard, and it was agreed between them that 
he should use that money in the purchase of 
cattle to sell again, and that he should have 
for his compensation one-half of the net 
profits of the enterprise; that if no profits 


1 Buzard v. First Nat. Bank, 2S. W. Rep. 54. 





were made he should lose his time and labor 
but should suffer no further loss, all money 
losses to be borne by Buzard. 

The suit was brought upon a note executed 
by Pennington, and the contention of the 
plaintiff was that, by reason of this agree- 
ment, Pennington and Buzard were partners 
as to third persons, and, therefore, the suit 
could be maintained against Buzard, the cap- 
italist of the (alleged) concern. The court held 
that the parties to this agreement were not 
partners, and were not made such, as to third 
persons, by the facts that the cattle bought 
were marked in Pennington’s registered 
brand ; that he deposited the money used in 
his own name; that he declared, but not to 
the knowledge of either plaintiff or Buzard, 
that he and the latter were partners, and 
that the advances were made by plaintiff 
upon representations by Pennington that 
they were to be used in Buzard’s business. 

The older English cases? laid down the doc- 
trine broadly that a community in the profits 
of a business necessarily made a partnership. 
Although this was for half a century the 
settled law of England, it was overturned by 
the house of lords,*? and the decision was 
subsequently fortified by positive legisla- 
tion.* 

In America, it is well settled that sharing 
in profits and losses will constitute a partner- 
ship, and that an agreement to pay for serv- 
ices a share of gross profits will not. There 
is a conflict of authorities, however, as to 
whether a participation in the net profits 
will charge the parties as partners. Judge 
Story, after a thorough discussion of the 
subject states the law thus: 

‘‘Admitting, however, that a participation 
in the profits will ordinarily establish the ex- 
istence of a partnership between the parties 
in faver of third persons, in the absence of 
all other opposing circumstances, it remains 
to consider whether the rule ought to be re- 
garded as any more than mere presumptive 
proof thereof, and, therefore, liable to be re- 
pelled and overcome by other circumstances, 
and not of itself overcoming and controlling 
them. In other words, the question is 
whether the circumstances under which a 


2 Grace v. Smith (1775), 2 W. Blackst. 998. 
8 Cox v. Hickman, 8 H. L. Cas. 268. 
4 27 & 29 Vict. ch. 86. 
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participation in the profits exists may not 
qualify the presumption, and satisfactorily 
prove that the portion of the profits is taken, 
not in the character of a partner, but in the 


character of an agent, as a mere compensa-- 


tion for laborand services. * * * If the 
participation in the profits can clearly be 
shown to bein the character of agent, then 
the presumption of partnership is repelled. 
In this way the law carries into effect the 
actual intention of the parties, and violates 
none of its own rules. It simply refuses to 
make a person a partner who is but an agent 
for a compensation payable out of the profits ; 
and there is no hardship upon third persons ; 
since the party does not hold himself out as 
more than an agent.’’® 

This view of the matter subjects the arti- 
ficial rule to the test of common sense, that 
is, if the parties intend the connection to be 
a partnership i¢ is a partnership, and if they 
induce a third person to believe it to be a 
partnership- and to deal with them as part- 
ners they are partners, so far as concerns 
such third person. 


5 Story, Partn. § 37. 
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MUNICIPAL LIABILITY FOR DEFECT- 
IVE SEWERAGE. 








I. Liability of Municipal Corporations for Torts. 

1. Limited Liability of Quasi Municipal Corpora- 
tions. 

2. Distinction Between Discretionary and Min- 
isterial Acts. 

II. Limits of the Right to Take or Injure Private 
Property for the Public Good without Com- 
pensation. 

1. Meaning of the Maxim, Salus Populi Suprema 
Lex. 

2. What Amounts toa Taking which Demands 

’ Compensation. 

IIT. May not Maintain or Permit a Nuisance. 

IV. Duty to Repair. 

V. The Notice Necessary to Fix Liability. 

VI. Surface Water. 

1. Distinction Between Natural Streams and 
Surface Water. 
2. Liability as to Surface Water. 


I. Liability of Municipal Corporations for 
Torts.—1. The consideration of the liability 
of municipal corporations for improper and 
insufficient sewerage will be much simplified 
and many cases will be solved by a brief ex- 
amination of the general rules which control 
the accountability of municipalities for their 





tortious acts. In early times, great indul- 
gence was shown by the law to municipal cor- 
porations; they were regarded as exercising 
a portion of the sovereign power in almost all 
their acts, and thus, or by invoking the 
maxim salus populi suprema lex, they were 
practically absolved from liability for their 
torts. The development of municipal liabil- 
ity to the present strict, though more equita- 
ble rule, has been steady and clearly defined, 
and must be contemplated with satisfaction 
by every student of jurisprudence. 

A distinction has been made between mu- 
nicipal corporations proper, and quasi munic- 
ipal corporations, which are established 
without an express charter, such as towns, 
counties, road and school districts ; the latter 
are held to a much less strict accountability.' 

The grounds of this distinction are not al- 
together satisfactory, and there is some dif- 
ference of opinion on the subject. It is, per- 
haps, partly a relic of the early indulgence 
allowed to corporations.” It has been said 
also that quasi municipal corporations should 
not be made responsible to the same extent 
as municipal corporations which have as- 
sumed certain duties in return for the priv- 
ileges conferred by a voluntarily accepted 
charter.’ In an early Massachusetts case, the 
reason given is that they have no corporate 
fund and no legal means of obtaining one.* 

Under this rule it has been held that a 
county was not liable to a witness injured by 
the faulty construction of a court house,° 
nor for constructing and maintaining a jail 
near a private residence in such a manner 
that it constitutes a nuisance. So also no 
action lies at common law against a town for 
damages sustained through a defect in its 
highways,’ or in its town house whereby a 
voter is injured at the annual town meeting.® 

It is to be desired, however, that this doc- 


' 

1 Dillon on Mun. Corp. (3d ed.) § 961; Eastman v. 
Meredeth, 36 N. H. 284; Russell v. Men of Devon, 2 
Term Rep. 660; Waltham v. Kemper, 55 Ill. 346. 

2 School Dist. v. Wood, 13 Mass. 192. 

8 Cooley Const. Lim. 248. 

4 Riddle v. Proprietors of Locks, etc., 7 Mass. 169, 
187. 

5 Hamilton County v. Mighels, 7 Ohio, 109; Hollen- 
beck v. County of Winnebago, 95 II!. 148. 

6 Wehn v. Gage County, 5 Neb. 494. 

7 Mower v. Leicester, 9 Mass. 247. But see Bigelow 
v. Randolph, 14 Gray, 541, 543; and Harmon vy. St. 
Louis County, 62 Mo. 313, 

8 Eastman v. Meredith, 36 N. H. 284. 
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trine be limited, as far as possible, by the rea- 
sonable rule that, where one suffers an injury 
by the neglect of any duty owing to him 
which rests upon another, the one injured 
may have his action, whether the person at 
fault is an individual or a corporation of any 
form.’ 

2. A distinction is made also between 
municipal liability for ministerial acts, 
and for acts done or omitted in the exercise 
of legislative or judicial discretion. For the 
latter there is no liability." A municipality 
is not liable for wholly omitting to take legis- 
lative action,” nor for defects in the plan of 
a city improvement adopted in good faith.” 
Accordingly, one shows no cause of action 
when he complains that a city has made no 
provision for drainage, or that in consequence 
of the plan adopted the drainage is imperfect 
or insufficient and he is damaged thereby.” 
The reason for this rule is that the proper 
municipal authorities, and not the courts, 
are to determine what the public good re- 
quires in this behalf. 

For the failure to perform, or for the im- 
proper performance of ministerial acts, how- 
ever, a municipality is always liable, even 
though there be no statute giving the action.”* 
A difficulty in applying these principles 
arises from the fact that it is not always clear 
to which class of duties a particular act be- 
longs. A ministerial] duty is such as is ‘‘ab- 
solute, certain and imperative,’’ while a dis- 
cretionary or quasi judicial duty is one ‘‘re- 
quiring the exercise of deliberation, judg- 
ment and discretion.’’” 

When a city has entered upon a public im- 
provement, its duties cease tobe discretion- 
ary and become ministerial; it is then bound 
to the exercise of due care and skill in the 
performance of the work. Accordingly, 
where a city constructed unskilful and insuf- 
ficient gutters, by reason of which water was 

® See House v. County Comrs. 60 Ind. 580; Oliver v. 
Woreester, 102 Mass. 489, 499. 

16 Cooley Const. Lim. 208; Griffin v. New York,9 N. 
Y. 456: McCormack v. Patchin, 53 Mo. 33. 

i! Kelley v. Milwaukee, 18 Wis. 83; Grant v. Erie, 
69 Penn. St. 420. 

2 Detroit v. Beckman, 34 Mich. 125. 

% Cooley on Torts, 620; Child v. Boston, 6 Allen, 41; 
Mills v. Brooklyn, 32 N. Y. 489; s. c.,5 Am. Law Reg. 
(N. 8.) 88, with note; Carr v. Northern Liberties, 25 
Penn. St. 324. 

4 Dill. Mun. Corp., § 1048; Barton v. Syracuse, 36 


N. Y. 64; Roll v. Indianapolis, 52 Ind. 547. 
&’ Denio, C. J.,in Mills v. Brooklyn, 32 N. Y. 489; 





caused to flow from the street on to plaintiff’s 
premises, the city was held liable for the in- 
jury.“ When, by its system of drainage, a 
city has accumulated a large flow of water on 
a particular street, it is its duty to provide 
for the escape of the water without damage 
to the adjoining property.” 

II. Limits of the Right to Take or Injure 
Private Property for the Public Good 
Without Compensation. — 1. In England, 
where private property is not so well secured 
by constitutional safeguards as with us, the 
maxim salus populi suprema lex has frequent- 
ly been invoked to justify the partial or en- 
tire destruction of private property for the 
public good without compensation; but in 
this country the meaning of the rule has been 
steadily restricted until now it can only be 
applied to cases of supreme necessity, and 
not to mere matters of public convenience, 
as, in the time of war, to stay the advance of 
an approaching enemy, or, in the time of 
peace,to check the spread of a conflagration ;!* 
and this was the original intent of the rule.” 
While, therefore, it may be invoked to justify 
the exercise of the right of eminent domain, 
it can never be properly applied in the de- 
liberate progress of a system’ of drainage to 
relieve a municipality from the duty of mak- 
ing due compensation for the invasion of 
private rights. 

2. As to what amounts to a taking for 
which compensation should be made, the de- 
cisions are conflicting, and injuries may 
arise in so many different ways and in such 
different degrees that the question is one of 
inherent difficulty. Not every loss arising 
from the exercise of the right of eminent do- 
main must be made good, and this is especi- 
ally true when the injury is only consequen- 
tial. ‘‘Every great public improvement must 
almost of necessity more or less effect indi- 
vidual convenience and property, and when 
the injury sustained is remote and conse- 
quential it is damnum absque injuria, and is 
to be borne as part of the price to be paid for 
the advantages of the social condition. This 
is founded upon the principle that the gen- 


6 Ellis vy. Lowa City, 29 Ia, 229; Harrison’s Mun. 
Manual (4th ed.), 444, note; 5 South. Law Rev., 79, 86. 
and cases there cited; Aurora v. Love, 93 Ill. 62. 

47 Indianapolis vy. Lawyer, 38 Ind. 348, 

4% Adams, J.,in Thurston y. St. Jo, 51 Mo, 610, 

19 Mouse’s Case, 12 Col. 63, by Lord Coke; Maleverer 
y. Spink, 1 Dyer, 36. 
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eral good is to prevail over partial and indi- 
vidual convenience.’’” 

On the other hand, if a public work is of a 
character necessarily to disturb the occupa- 
tion and enjoyment of land which is not 
taken, the owner may have an action on the 
case for the injury, notwithstanding the stat- 
ute makes no provision for compensation, as 
where the necessary, and not simply the ac- 
cidential consequence was to flood a man’s 
premises with water, thereby greatly dimin- 
ishing their value.*! Ina very fully consid- 
ered case in New Hampshire, where a ridge 
on the land of a third person was cut through 
in the construction of a railroad, in conse- 
quence of which plaintiff’s land was flooded, 
it was held that this was a taking of his 
property within the meaning of the consti- 
tution.” 

There may be such a serious interruption 
of the common and necessary use of prop- 
erty as will be equivalent to a taking within 
the constitution and will demand compensa- 
tion. In speaking of the decisions that, fora 
consequential injury to private property 
arising from the prosecution of improvements 
for the public good, there can be no redress, 
Mr. Justice Miller says: ‘‘We are of opinion 
that the decisions referred to have gone to 
the uttermost limit of sound judicial con- 
struction in favor of this principle, and, 
in some cases, beyond it, and that it 
remains true that, where real estate 
is actually invaded by superinduced ad- 
ditions of water, earth, sand or other ma- 
terial, or by having any artificial structure 
placed on it so as to effectually destroy or 
impair its usefulness, it is a taking within 
the meaning of the constitution, and that this 
proposition is not in conflict with the weight 
of judicial authority in this country, and cer- 
tainly not with sound principle.’’™ 

The courts of Illinois have always main- 
tained an advanced and enlightened doctrine 
on this point. In the leading case of Nevins 
v. Peoria, the city of Peoria changed the 

*” Lansing v. Smith, 8 Cow. 149; Murphy vy. Chicago, 
20 111.279; Smith v. Washington, 20 Howard, 135. 

*! Hooker v. New Haven and Northampton Co., 14 
Conn, 146; Robinson vy. N. Y. & Erie R. R, Co., 27 Barb. 
612; Trustees of Wabash & Erie Canal v. Spears, 16 
Ind. 441; Elgin v. Eaton, 88 Ll. 535. 

2 Raton v. Boston, etc. R. R., 51 N, H. 504. See also 
West Branch, etc, Canal Co. vy. Mulliner, 68 Penn. St. 


857. 
# Pumpelly v. Green Bay Co., 18 Wall. 166, 180, 





grade of a street so negligently and improp- 
erly that the premises on which plaintiff con- 
ducted a water cure establishment were 
flooded by every heavy rain, and a stagnant 
pond of several acres was formed near his 
house, ruining his business. In this case, it 
was held that private rights are never to be 
sacrificed to public convenience or necessity 
without full compensation, and this is true 
whether the property is taken wholly or only 
in part. Accordingly, a city may not turn a 
stream of mud and water upon the grounds 
of one of its citizens, nor create in the neigh- 
borhood of his dwelling an offensive and un- 
wholesome pond, nor render his property 
unfit for use either wholly or in part, without 
paying for the injuries it has wrought. The 
court says: ‘‘In our opinion the theory that 
private rights are ever to be sacrificed to 
public convenience or necessity without full 
compensation is fraught with danger, and 
should find no lodgment in American juris- 
prudence.’’™ 

Accordingly, where a city constructed a 
sewer with its terminus such that large quan- 
tities of foul gases, filth and noxious sub- 
stances were discharged therefrom upon the 
land of the plaintiff, rendering the air un- 
wholesome and offensive, and depreciating 
the value of the property, the city was liable 
for the damage sustained.” Nor may a city 
conduct the drainage of its streets into a 
mill-race, destroying the usefulness of the 
race.* 

Ill.—May Not Maintain or Permit a Nui- 
stince.—A municipal corporation is held to as 
strict an accountability as a natural person 
for creating or maintaining a nuisance.” An 
indictment lies against a corporation as such 
for permitting a basin connected with a river 
to become foul, so that the water is corrupted 
and the air infected and a nuisance is thus 
created.* A city may construct its sewers 
so as to empty into tide water, but has 
no right to discharge mud and filth in such 
quantities as to create a nuisance thereby, or 
by such discharge into a private dock to ob- 


%41 Lil. 502; Shawneetown v. Mason, 82 Lil. 337; 
Thurston vy. St. Joseph, 51 Mo. 510; Kobs v. Minneap- 
olis, 22 Minn. 159. 

% Jacksonville v. Lambert, 62 LL. 519. 

2#% Columbus v. Woolen Mills, 33 lad. 435. 

27 Cooley’ on Torts, 619; Harper v. Milwaukee, 30 
Wis. 365; Clark v. Peckham, 9 R. 1. 455. 

*% The People v. Albany, 11 Wend. 539. 
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struct its use.” It may not empty upon my 
land the contents of a stagnant pond drained 
for sanitary purposes,” nor discharge a 
sewer into a water-course, whereby my prem- 
ises are injured, and such a sewer is a nui- 
sance.# 

It is an elementary principle of the com- 
mon law that corrupting the air with noise- 
some smells may constitute a nuisance.” The 
offensive odors and foul gases from a sewer 
may therefore become a nuisance.™ <A 
sewer may also be a nuisance if it pollutes 
the water of an artificial water-course,* or 
floods the land of another, or deposits filth or 
any foreign substance thereon.® 

A city is not, however, on this account to 
be enjoined from constructing a system of 
drainage ; but ‘‘if a public nuisance, and there 
is no means of making proper drainage 
without injury to individuals, let the com- 
munity for. whose benefit it is constructed, 
through their corporate government, by con- 
demnation or otherwise, make compensation. 
Every principle of justice and the dictates of 
reason would say that it is wholly wrong to 
impose the burden of the nuisance on one or 
a few citizens.’’™ 

The authority on the part of a city govern- 
ment to take steps to provide sewerage be- 
yond the city limits may be implied from the 
existence of a state of facts which renders it 
actually necessary or manifestly desirable, 
and in such case the city may do the work by 
its own servants or contractors instead of 
employing the owner of the premises to do 
it. 

IV. Duty to Repair.—The duty of a munic- 
ipal corporation to repair its streets and 
sewers is ministerial, and the corporation is 


29 Haskell v. New*Bedford, 108 Mass. 208; Dill. 
Mun. Corp., § 1048; Franklin Wharf Co. v. Portland, 
67 Me. 46. 

® Kobs v. Minneapolis. 22 Minn. 159. 

81 O’Brien v. St. Paul, 18 Minn. 176. 

82111 Bl. Com. 217; Walter v. Siefe, 4 DeG. & S. 315; 
St. Helen’s Smelting Co. v. Tipling, 11 H. L. Cas. 642; 
8. C , Big. Lead. Cas. 454; Coker v. Birge, 9 Ga. 425; 
Wahle v. Reinbach, 76 Ill. 322; Ill. Cent. R. R. Co. v. 
Grabill, 50 Ill. 241. 

33 Jacksonville v. Lambert, 62 Ill. 519; Brown v. 
Russell, 3 L. R. Q. B. 251; Cooley on Torts, 596, et seq. 

34 Major v. Chadwick, 11 Ad. El. 371; Columbus v. 
Woolen Mills, 33 Ind. 485; Wood on Nuisances, 710. 

% Haskell v. New Bedford, 108 Mass. 208; Brayton 
v. Fall River, 113 Mass. 218; Pumpelly v. Green Bay 
Co., 18 Wall. 166; Aurora v. Gillett, 56Ill. £32. 

% Walker, J., in Jacksonville v. Lambert, 62 = 519. 

37 Coldwater v. Tucker, 36 Mich. 474. 





therefore liable for the non-performance as 
well as for the improper performance of this 
duty.* But where the city failed to keep a 
public cess-pool in repair, in consequence of 
which waste water flowed into a neighboring 
cellar not connected with the sewer, there 
was held to be no liability.” Such is not the 
rule regarding the liability of an individual. 
If one erects a vault or a cess-pool upon his 
own premises he must at his peril see that it 
does not injure his neighbor, either by per- 
colation or otherwise ;* and this would doubt- 
less be the rule as to municipal liability in 
those States which, as we shall see, hold 
municipal corporations to the same responsi- 
bility as individuals. 

One cannot recover if he allows water to 
overflow and damage him when a slight ex- 
ertion on his part would prevent the injury.“ 
It has been held that if a municipality, with 
the consent of the owner, construct a drain 
on private property, it is not bound to re- 
pair the same.” Nor isacity liable for dam- 
age caused by a wrong-doer placing an ob- 
struction in a culvert.“ For the same reason 
that a city is not compellable to construct a 
sewer in the first place, it is not bound to en- 
large one which has become insufficient by 
the natural growth of the city.“ 

In Kansas, it has been held that, ‘‘after a 
city has constructed a sewer or drain for the 
purpose of carrying away surface water, it 
may in its discretion wholly abandon or dis- 
continue the same and never make any fur- 
ther use of it; and where the city does not 
leave individuals in any worse condition by 
such abandonment or discontinuance than 
they wouid be in if such sewer or drain had 
never been made, the city will not be liable 
for any injury to individuals caused by the 
flow of surface water.’’® The general rule, 
however, as above stated, requires a city to 
use reasonable diligence in keeping its system 


% Dill. Mun. Corp. § 1049; Barton v. Syracuse, 36 N. 
Y. 54; Child v. Boston, 4 Allen, 41; Alton v. Hope, 
68 Ill. 167. 

89 Barry v. Lowell, 8 Allen, 127. 

# Rex v. Pediey,1 Ad. & El. 822; Tanant v. Gold- 


_ing, 1 Salk. 360; Ball v. Nye, 99 Mass. 582. 


41 Simpson v. Keokuk, 34 Ia. 538. 

#2 McCaffrey v. Albany, 11 Hun, 613. 

#% Peck v. Ellsworth, 36 Me. 393. 

4 Wheeler v. Worcester, 10 Allen, 591; Carr v. 
Northern Liberties, 35 Pa. St. 324. 

4% Atchison v. Challiss, 9 Kan. 603. 
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of drainage in repair and free from obstruc- 
tions. 

V. The Notice Necessary to Fix Liability. 
—Whenever negligence is the basis of the 
action against a municipality, no liability at- 
taches until the corporation has had actual 
notice, or a sufficient length of time has 
elapsed to have enabled its officers,by the ex- 
ercise of reasonable diligence, to have discov- 
ered the defect and repaired it.” But a rea- 
sonable degree of watchfuluess is required on 
the part of the city to provide against ordi- 
nary wear and tear, obstructions, and all that 
is to be anticipated in the nature of sewers. 
No notice of the defect is necesary in such a 
case to fix the liability, nor when the original 
construction was defective.* 

A city is presumed to have knowledge of 
an open defect after a reasonable time for its 
ascertainment and removal, though for a la- 
tent defect the city will not be liable, unless it 
had notice. Mere absence of notice, there- 
fore, does not necessarily absolve a municipal 
corporation from the charge of negligence, 
for its duty involves the exercise of a reason- 
able degree of care in ascertaining from time 
to time the condition of its sewers.” 

The fact that employees of the city were at 
work in the sewer a few days before it burst 
is evidence of notice to the city.” Nor is it 
enough that ordinary circumstances be pro- 
vided for ; if freshets are likely to occur they 
must be anticipated.*' It has been held that 
a municipal corporation can only be made 
liable for damages resulting from the over- 
flow of a sewer upon proof of some fault or 
neglect upon its part, either in the construc- 
tion of the sewer or in keeping it in proper re- 
pair ; hence, where a sewer overflowed during 
an unusually heavy shower, in consequence 
of a stoppage of the sewer with sand, and 
there was no proof of any prior obstruction 


4 New York v. Furz, 3 Hill, 612; Meek v. White- 
chapel Board of Works, 2 F. & F. 144. 

47 Chicago v. Langlass, 66 Ill. 861; Todd v. Gray, 61 
N. Y. 506. 

48 McCarthy v. Syracuse, 46 N. Y. 194; Thurston v. 
St. Jo, 51 Mo. 510; Alexander v. Mt. Sterling, 71 Ll. 
366. 

49 Vanderslice v. Phila., 103 Penn. St. 102; 8. C., 16 
Cent. L. J. 359. 

© Kranz v. Baltimore, 2 Atl. Rep. 908 (Md., Jan., 
1886). 

51 Roch, White Lead Co. v. Rochester, 3.N. Y. 463; 
New York v. Bailey, 2 Denio, 483. But see Sprague v. 
Worcester, 13 Gray, 193. 





or defect in the construction of the sewer, 


the defendant was not liable. 
VI. Surface Water.—1. Surface water is 


the temporary flow from rain and melting 
snow, and is distinguished by the law from 
natural streams flowing in definite channels 
and from sewage, which is filth and refuse 
matter conveyed by artificial drains. Mu- 
nicipal corporations are held to a strict ac- 
countability for diverting a natural stream or 
obstructing the flow of water by insufficient 
or badly obstructed culverts.™ 

Liability exten 1: ynly to such extraordi- 
nary freshets as, lo» ing atthe history of the 
stream in this respect, may be ‘‘reasonably 
expected occasionally to occur.’ Though 
a city acts in good faith and in the honest 
exercise of its discretion in constructing a 
way fora natural stream, it is nevertheless 
liable for injuries occasioned thereby, as 
where in repairing a bridge the space for the 
passage of the water was made so narrow 
that, in times of freshet, the water set back 
upon a mill.® 

2. Regarding municipal liability for dam- 
age done by surface water, no rules can be 
laid down which will apply in all the States. 
But though the cases cannot be harmonized, 
they can be reduced to two principal lines of 
decisions, one adhering to the doctrine of 
Wilson v. New York,” which we may call the 
English rule,®* the other following the more 
modern rule laid down in Peoria v. Nevins.*° 

In the New York case referred to, plaint- 
iff’s premises were situated in the angle be- 
tween two streets, which the city so graded as 
to cause the surface water to flow from the 
streets upon plaintiff’s lots where it stood 
for several months. In deciding that the 
city was not liable, the court quotes with ap- 
proval the language of a leading English 
case: ‘‘ ‘This is one of those cases to which 
the maxim applies, salus populi snprema lex. 


52 Smith v. New York, 66 N. Y. 295. 

53 Dill. Mun. Corp., § 1088; Flagg v. Worcester, 13 
Gray, 601; Gould v. Booth, 66 N. Y. 62, 65; Imler vy. 
Springfield, 55 Mo. 119, 126. 

54 Kellogg v. Thompson, 66 N. Y. 88; Wheeler v. 
Worcester, 10 Allen, 591; Rochester Lead Co vy. Roch- 
ester, 3 Comst. 463. 

55 Mayor, ete. v. Bailey, 2 Denio, 433. 

4 Perry v. Worcester, 6 Gray, 544. 

57 1 Denfo, 595. 

588 Governor v. Meredith, 4 T. R. 796; Sutton vy. 
Clark, 6 Taunt. 29; Hall v. Smith, 2 Bing. 156. 

59 41 Til. 502. 
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If the thing complained of were lawful at the 
time, no action can be sustained against the 
party doing the act. In this case express 
power was given to the commissioners to 
raise the pavement, and not having exceeded 
their power they are not liable to an action 
for having done it.’ So this corpora- 
tion, having power to make the street 
and avenue along the plaintiff’s land, 
and not having transgressed its authority 
in what was done, is not liable to an action at 
the suit of the plaintiff for any damage she 
may have sustained.’’ “! 

The error here is two-fold. The first case 
gives to the rule salus populi a meaning which, 
as we have seen, is not allowed by American 
courts. The second case, in following Gov- 
ernor v. Meredith, not only erroneously 
adopts this construction, but also relies, under 
our laws and constitution, upon an English 
decision, based upon a special act of parlia- 
ment authorizing the act complained of, as 
parliament could do, being, in the eye of the 
the law, omnipotent. 

It is largely upon the authority of these 
two cases that the rule has been established 
which exempts a city from liability for the 
flooding of property by surface water conse- 
quent upon the exercise of the city’s power 
to grade its streets. The correctness of the 
New York decision has since been questioned 
by the same court. Such is the established 
doctrine, however, in New York, Massachu- 
setts, Connecticut,” Delaware,™ Alabama,” 
Georgia,® and Louisiana.® 

The contrary rule is well illustrated 
by the decisions in Illinois. In Nev- 
ins v. Peoria, which has been frequently 
reaffirmed and cited with approval in other 
States, it was held that though a city 
may grade its streets as it thinks proper, if, 
as a consequence, it floods private property, 
it must respond in damages.” Wherea city, 


Buller, J., in Governor, etc. v. Meredith, 4 T. R. 
794. 

61 Wilson v. New York, 1 Denio, 595. 

€ West v. Brockport, 15 N. Y. 161, 170, note. 

6 Mills v’ Brooklyn, 32 N. Y. 489. 

6 Flagg v. Worcester, 13Gray, 601. 

6 Judge v. Meriden, 38 Conn. 90. 

6 Clark y. Wilmington, 5 Har. Del. 243. 

@ City Council of Montgomery v. Gilmer, 33 Ala. 116. 

® Roll v. Augusta, 34 Ga. 326. 

® Bennett v. New Orleans, 14 La. Ann. 120. 

70 41 Ill. 502; Aurora v. Gillett, 56 Ill. 182; Aurora v. 
Reed, 57 Ill. 29. 





by elevating the grade of a street, caused the 
surface water to flow upon plaintiff’s lot and 
into his cellar to his injury, and it appeared 
that the damage might have been prevented 
by proper sewerage, in deciding that the city 
was liable the court says: ‘‘ One owner of 
land has no right by artificial structures to 
turn the surface water from his land upon the 
land of another, when, without such struct- 
ures the flowage would never have taken 
place. The same principle which controls 
individuals must control between cities and 
towns and individual proprietors.” 

The courts of Iowa have used similar lan- 
guage. Where a municipality, having changed 
the grade of a street, erected a high embank- 
ment in front of plaintiff’s premises, and 
thus caused them to be overflowed, the city 
was held liable. ‘‘The doctrine that a mu- 
nicipal corporation is liable for malfeasance 
or the negligence of its agents in the con- 
struction of its improvements upon precisely 
the same principle and under the same cir- 
cumstances as the individual citizen has now 
been recognized in this State and may be re- 
garded as well established.” In addition to 
Illinois and Iowa, this is the law also in 
Ohio,” Indiana,“ Michigan,” Wisconsin,” 
Minnesota,” New Hampshire,” Rhode 
Isiand,” and West Virginia.” 

The decisions in Missouri have not been 
consistent with themselves on this point. 
In St. Louis v. Gurno,® followed also 
in Steinmeyer v. St. Louis,” it was 


71 Dixon v. Baker, 65 Ill. 518. 

72 By Wright, C. J., in Coates v. Davenport, 9 Ia. 
227, 234; Ellis v. Iowa City, 29 Ia. 229. 

73 Rhodes v. Cleveland, 10 Ohio, 
McComb, 18 Ohio, 229. 

74 Ross v. City of Madison, 1 Ind. 281; Indianapolis 

v. Huffer, 30 Ind. 235; Indianapolis v. Lawyer, 38 Ind. 
348. But see Vincennes v. Richards, 23 Ind. 381. 
75 By Cooley, C.J., in Ashley v. Port Huron, 35 Mich. 
296. 
7% Pettigrew v. Evansville, 25 Wis. 228; Hoyt v. 
Hudson, 27 Wis. 656. 

7 Kobs v. Minneapolis, 22 Minn. 159; O’Brien v. 
St. Panl, 18 Minn. 176; Sumner v. St. Paul, 23 Minn. 
408. 
7 Rowe v. Portsmouth, 56 N. H. 291. 

79 Clark v. Peckham, 9 R. I. 455; Inman v. Provi- 
dence, 11 R. TI. 520; s. c.,28 Am. Rep. 520. See also 
Commissioners of Kensington v. Wood, 10 Penn. St. 
93. 

% Gillison v. Charleston, 


159; Akron v. 


15 W. Va. 282, a fully 


considered case in which all the authorities are re- 
viewed by Johnson, J. 

8112 Mo. 414. 

82 3 Mo. App. 256. 
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held that the city was not liable when, 
by grading and paving a street without 
providing means for carrying off the 
surface water, plaintiff was damaged, Birch, 
J., maintaining the opposite doctrine in a 
vigorous dissenting opinion. This case, how- 
ever, was expressly overruled in Thurston v. 
St. Jo.™ But in a later case it was held that 
a city is not liable for damages resulting from 
so grading a public street as to cause surface 
water to flow upon the lot of an adjoining 
proprietor, and St. Louis v.Gurno was cited 
with approval. And it is presumed that 
such should be held to be the law in Missouri. 

To hold a municipal corporation responsi- 
ble in this behalf, under the same circum- 
stances, wherein a private person would be 
liable, is a rule at once simple and equitable. 
It is submitted, moreover, that where a city 
for its own benefit thus injures the property 
of an individual without responding in dam- 
ages, violence is done to the provisions of our 
various constitutions, which declare that 
‘* private property shall not be taken or dam- 
aged for public use without just compensa- 
tion.”’ 

It will thus be seen that the law as to the 
liability of municipalities for injuries occa- 
sioned by them in carrying out, or failing to 
carry out, a system of drainage, is well de- 
fined and reasonably satisfactory. Owing, 
however, to the difficulty of applying many 
of the principles involved, the subject de- 
mands careful attention, and will continue to 
provoke litigation.© 

Frank H. Crark. 

Chicago, Ill. 

8 51 Mo. 510. 

84 Imler v. Springfield, 55 Mo. 118. 


8 See 1 South. Law Rev., 210, for article on the same 
subject. 








BENEFIT SOCIETY—INSANITY—GOOD STAND- 
ING — EXCUSES FOR NON-PAYMENT OF 
ASSESSMENTS—SICK BENEFITS. 





MARGARET HAWKSHAW v. SUPREME LODGE 
KNIGHTS OF HONOR. 





United States, Circuit Court, Northern District of Illinois, 
January 17,1887. 


1 Good Standing.—In a fraternal society, operating 
a death benefit fund upon the mutual plan by as- 
sessments, the good standing of the members depends 





upon their prompt payment of the assessments as they 
mature, and is lost by suspension for failure to pay. 


2. Insanity.—Loss of a member’s good standing, by 
failure to pay an assessment within the prescribed 
time, is not obviated by the insanity of the member at 
the time. } 


3. Tender to Unauthorized Person.—Nor is it af- 
fected by an attempt to make payment to a person not 
authorized by the constitution of the order to receive 
it. 

4. Conditions of Reinstatement.—Where, by the 
constitution of the order, a new medical examination 
and the payment of assessments and dues in arrear 
are made conditions to an application for re-instate- 
ment after suspension, each such condition must be 
complied with. 


5. Tribunal of the Order. — A member and his 
designated beneficiary are bound by the constitution 
and laws of the order, and by the action of a tribunal 
provided thereby, to which he has appealed, refusing 
to reinstate him. 


6. Seperate Funds.—Whcere, under the laws of the 
order, the widows’ and orphans’ benefit fund, and the 
sick benefit fund are two separate funds, the lodge can- 
not pay a member’s assessments to the former from 
his share in the latter. 


7. Right to Sick Benefits —A member has no legal 
right to a share in the sick benefit fund, unless he has 
been reported sick to his iodge and action has been 
taken in his favor by the lodge. 


8. Records of Society.—The records of alodge can- 
not be contradicted by parol evidence, whether it may 
be done in case of clearly proven and undoubted 
omission, dubitatur. 


E. G. Asay and W. C. Asay for plaintiff; James 
O. Pierce and C. C. Bonney for defendant. 

The action was brought upon a benefit certifi- 
cate, issued by defendant to the husband of plaint- 
iff, and in which he had named the plaintiff as 
his beneficiary. 

The benefit certificate was conditioned that the 
member should comply ‘with the laws, rules and 
regulations now governing this order, or that may 
hereafter be enacted for its government,”’ and 
should be “in good standing at the time of his 
death ;’* and the declaration averred that Hawk- 
shaw had complied with all those laws, rules and 
regulations up to the time of his death, Aug. 21, 
1884, and was then in good standing. 

The plea set up the suspension of Hawkshaw 
and his loss of good standing by his failure to 
pay, in August, 1883, an assessment, of which he 
had received due notice, and his failure to secure 
re-instatement or to pay any of several later as- 
sessments; and the replications set up, by way of 
excuse.for such failure, the various matters re- 
ferred to in the opinion of the court. 

The constitution of the order contained the fol- 
lowing provisions for reinstatement of suspended 
members: 

“Art. VII. Sec. 3.—A member of this order 
who has been suspended for non-payment of 
dues, fines or assessments, applying to be re-in- 
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stated, must, as a condition precedent, pay the 
full amount he is in arrears for dues and all as- 
sessments and fines charged at the date of sus- 
pension, but said re-instatement must be applied 
for and made within one year after suspension; 
provided, that. all applicants for re-instatement, 
after they have been suspended for more than 
thirty days, shall furnish this lodge a favorable 
certificate from the medical examiner thereof, in 
form prescribed by the supreme lodge, approved 
by the State medical examiners of the grand 
jurisdiction in which the lodge is situated; and 
provided further, that all persons applying for 
re-instatement within thirty days from the date of 
suspension need not be examined by the physician, 
unless so ordered by this lodge; a ballot shall 
then be ordered in all cases, and if a majority of 
the ballots cast are favorable the applicant shall 
be re-instated, but if either the medical examina- 
tion or ballot is unfavorable the applicant shall 
stand suspended, and can only become a member 
under the rules governing new applicants.”’ 

The other material facts of the case are stated 
in the opinion of the court. 

The case was tried by the court, the parties 
having by stipulation waived a jury. 

BLopGeETT, J., delivered the opinion of the 
court: 

This is a suit for the collection of the sum of 
$2,000 which, it is claimed, accrued. and became 
payable to the complainant from the defendant, 
on the death of her husband, William Hawkshaw, 
by reason of the terms of the benefit certificate 
issued to him by the defendant lodge. 

The defendant is a corporation organized under 
the laws of Kentucky, and one of the objects of 
the corporation is declared to be the establish- 
ment of a ‘-widows’ and orphans’ benefit fund,” 
from which, on satisfactory evidence of the death 
of a member of the corporation in good standing 
at the time of his death, and who had complied 
with its lawful requirements, a sum to be deter- 
mined by the lodge, not exceeding $2,000, shall 
be paid to his family, or as he may direct. The 
organization consists of the supreme lodge, grand 
lodges in States, Territories and countries, and 
subordinate lodges for local work in cities and 
towns. ‘ 

William Hawkshaw was, in his lifetime, a mem- 
ber of ‘*The Star of the West’”’ lodge, one of the 
subordinate lodges of the order, located in the 
city of Chicago; and in June, 1881, there was is- 
sued to him a benefit certificate, by which the de- 
fendant agreed, on his death, provided he was 
then in good standing in the order, to pay out 
of its widows’ and orphans’ fund to his wife, 
Margaret Hawkshaw, the sum of $2,000, in ac- 
cordan.e with and under the laws governing the 
order. This widows’ and orphans’ benefit fund 
of the supreme lodge, the defendant in this case, 
is derived from the collection of assessments from 
the members; and one of the provisions of the 
constitution of the order is that each member 
shall pay an assessment made on him for this pur- 





pose within thirty days from the date of notice to 
pay the same, ‘‘and any member failing tofpay 
such assessment within thirty days shall stand 
suspended.”’ A 

It is conceded that this member died on August 
19, 1884, and the only question is, whether he was 
a member of the order in good standing at the 
time of his death. : 

It appears from the proofs that, on July 6, 1883, 
Hawkshaw paid assessment No. 121 of $1.30; that 
assessment No. 122, of the same amount, became 
due July 30, 1883, and was not paid by him,, but 
was paid by the ‘Star of the West”’ lodge.of which 
he was a member, pursuant to sec. 7 of art. 8 of the 
by-laws of saidlodge, which provide, “if any 
member is in arrears with one assessment at the 
expiration of thirty days, the lodge shall pay the 
same out of its general fund and attach a fine 
of twenty-five cents to it, and at the same time 
notify such delinquent, and he must pay the same 
assessment and fine within thirty days of such 
notice; but nomore than one assessment shall be 
paid for each member.’’ 

On the 17th of August, 1883, Hawkshaw made 
default in the payment of assessment No. 123 for 
the amount of $1.30, and on the 24th of August, 
1883, he was reported to his subordi- 
nate lodge as suspended for the non-pay- 
ment of assessments, and such suspension 
ordered to be reported to the supreme lodge; and 
between July 31, 1883, and at the time of Hawk- 
shaw’s death in August, 1884, seventeen or more 
assessments of $1.30 were made, none of which 
were paid by him, or by any onefor him. The 
constitution of this subordinate lodge, ‘The Star of 
the West,”’also provides that any member who has 
been suspended for non-payment of dues, fines or 
assessments, applying to be re-instated, must pay 
all arrears for dues, assessments and fines charged 
at the date of such suspension; but such applica- 
tion for re-instatement must be made within 
one year; and in case the application for 
re -instatement is made within thirty days 
of the time of such suspension no medical cer- 
tificate shall be required, unless so ordered by 
the lodge. That is, as I construe the rule (sec. 8, 
of art. 7), a medical examination and certificate 
are required, as a matter of course, if application 
for re-instatement is made after thirty days from 
the date of suspension; but if made within the 
thirty days it is in the discretion of the lodge to 
require such medical examination and certificate. 
It also appears from the proof that, from some 
time in June, 1883, perhaps as early as April of 
that year, Hawkshaw was mentally disordered, 
and at times insane, although no steps were taken 
to have him adjudged insane until February, 1884; 
from which, together with the other evidence in 
the case, I conclude that he was insane at inter- 
vals, say from April, 1883, up to the time he was 
so adjudged in February, 1884. 

The records pi the Star of the West Lodge show 
that, on October 12, 1583, a motion was made by @ 
member of the lodge to set aside the suspension 
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of Hawkshaw and re-instate him as a member, on 
the ground that he was insane at the time of the 
suspension, and was therefore unlawfully sus- 
pended. This motion was not entertained by the 
lodge, for the reason that it was made more than 
thirty days after the suspension and was not ac- 
companied by a medical certificate. An appeal 
from this action of the lodge was taken to the 
grand lodge of Illinois, where the action was 
affirmed; and thisruling of the grand lodge seems 
to have been reported to and approved by the 
supreme lodge, at least no appeal was taken 
from the grand lodge to the supreme lodge, 
and the action of the former must, therefore, be 
held to be final, so far as the action of the 
order was concerned. Proof was offered tending to 
show that the motion to re-instate was made at an 
earlier date, and within thirty days from the time 
of the suspension, and that, for some reason, this 
motion was not entered of record; but from all 
the testimony in the case I have no doubt that the 
motion of October 12th, to re-instate was the first 
motion made in the lodge on the subject, and that 
no earlier motion was brought before them. 

While it may possibly be allowable to contradict 
the records of a voluntary society like this, or 
show that such records do not fully disclose all the 
proceedings of a body which ought to be recorded, 
yet it isclear that proof of that kind must be so 
convincing and satisfactory as to leave no doubt, 
but that the matter attempted to be interpolated 
into the records of the proceedings of the body 
actually occurred. None of the witnesses, by 
whom it is attempted to prove this alleged earlier 
effort at re-instatement, speak by any date to 
strengthen or support their recollection, but sim- 
ply say they are sure it was less than thirty ‘days 
after the suspension. Other witnesses are equally 
certain that they attended all the meetings, and 
that no such motion was made until that shown 
by the records. Therefore, I say the proof of this 
motion within thirty days falls far short of such 
certainty as should be made in order to entitle it 
to supply the place of a record entry which had 
been neglected or omitted, in the due course of 
the business of the body. It appears from the 
proof that the records of each meeting were read 
at the next succeeding meeting, and were subject 
to correction at such succeeding meeting, 
and it seems to me almost incomprehensible 
that, if a motion of as much interest as this 
case seems to have excited had been made, and 
yet not duly entered of record, the omission could 
have passed the next meeting unnoticed. 

But even if sucha motion was made, there is no 
proof of any offer to pay the dues and assessments 
which were in default at the time of suspension. 
It is true there is proof of a visit made about the 
10th of August, 1883, by Mrs. Hawkshaw to Mr. 
Stein, who had been reporter or secretary of the 
lodge, and statement to him of her readiness to 
pay a:lassessments; but that proof is wholly im- 
material, because it appears that Mr. Stein was 
not then an officer of the lodge, and had no au- 





thority to accept payment of what was then due, 
and referred Mrs. Hawkshaw to the proper ofticer 
of the lodge to make such payments if she wished ; 
but, for some reason, she dropped the matter 
there and made no further attempt at payment, 
and no payment was made or offered by her to any 
officer of the lodge who had authority to accept it. 
So that we have the clearly established fact that 
Hawkshaw had been suspended from his mem- 
bership in this order about a year before his death, 
for non-payment of assessments to keep up the 
very fund out of which the plaintiff now insists 
she shall be paid; but it is urged that ‘this sus- 
pension was unlawful, because he was insane at 
the time he made the default, for which he was 
suspended. 

There being no provision in the constitution or 
laws of this organization which declares, either 
expressly or by implication, that insanity shall be 
any excuse for default or forfeiture in the paying 
of assessments, I can see no reason why this case 
differs in principle on this point from the numer- 
ous cases that have been decided by the courts, 
where insanity, or incapacity from sickness, has 
been urged as a reason why advantage should not 
be taken of a default in the non-payment of 
premiums or assessments of life insurance policies, 
and in that class of cases the rule seems fully sus- 
tained that insanity is no excuse for non-payment. 
Klein v. Ins. Co., 104 U. S. 88; Thompson v. Ins. 
Co., Ibid, 252; Wheeler v. Life Ins. Co., 82 N. Y. 
543; Howell v. Life Ins. Co., 44 N. Y. 276; Yoe 
v. Benefit Association, 63 Md. 86. 

If there is any distinction to be made between 
these cases and the one now in hand, it would 
seem to be that this is a stronger case against the - 
beneficiary, because here the jurisdiction of the 
lodge was invoked to set aside the suspension and 
re-instate the member, and the lodge demed the 
relief. Indeed, I think this case might be wholly 
disposed of on the ground that, this being a vol- 
untary society in which the standing of its mem- 
bers and the mode of suspending and re-instating 
them in their membership was regulated and pro- 
vided for by the laws of the society, if the records 
and proceedings of the body show that a member 
is not in good standing, he must be bound by those 
records, and the action of his society in that re- 
gard, especially when he has exercied his rights 
of appeal, and the action of which he complains 
has been aftirmed by the appellate tribunal. The 
society by its own laws being made the judge of 
the standing of its members, such members are 
bound by its action on that subject; aud I feel 
very clear that the courts ought not to entertain 
provisionary supervision over the action of such 
bodies when dealing with their members, except 
perhaps when fraud is charged and proven. 

It is also urged that, as this subordinate lodge 
has what was called a ** sick fund,’’ out of which 
members who should be sick for a week’s time 
were entitled to be paid $5 a week for not exceed- 
ing thirteen weeks, therefore the subordinate lodge 
should have applied enough of this ‘* sick fund” 
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to pay this member’s assessments to the supreme 
lodge, so as to keep him in good standing. Itisa 
sufficient answer to this proposition, I think, to 
say that the subordinate lodge assumed no such 
obligation to its members under its constitution or 
by-laws. It does assume to pay one assessment 
to save the member from default, and only one; 
and this must be re-imbursed to his lodge within 
thirty days after notice of such payment, or he 
will be in default; and: it also provides for pay- 
ment of fines and dues of a sick member out of his 
weekly benefits, so as to prevent him from being in 
arrears to his own lodge while sick; but it does not 
assume so keep up the assessments made for the 
widows’ and orphans’ benefit fund, out of which 
death benefits like this are to be paid. A member 
may lose his standin#in his subordinate lodge by 
failing to pay his dues and fines to that lodge, and 
may also lose it by failing to pay the assessments 
of the supreme lodge for the support of the 
widows’ and orphans’ benefit fund but with the 
payment of assessments to this fund the subordi- 
nate lodge has nothing to do except to pay one 
assessment, and this was done by payment of 
assessment No. 122, when the lodge’s entire duty 
to this member was performed. The “sick fund ”’ 
of the subordinate lodge, and the ‘*‘ widows’ and 
orphans’ benefit fund ” of the supreme lodge, are 
entirely separate, and the subordinate lodge has 
no right to apply the sick fund to the payment of 
assessments for the ‘* widows’ and orphans’ benefit 
fund.’’ Besides this, there is no proof that Mr. 
Hawkshaw was, at any time prior to his suspen- 
sion, even in condition to be entitled to the sick 
benefits. No visiting committee had ever reported 
him sick, and no benefits had ever been allowed 
or directed to be paid him. He was as times 
mentally disordered during the summer of 1873, 
but was about, and not even alarmingly affected 
till about the 20th of September, and this attack 
seems to have been only temporary at that time. 

The issues are found for the defendant, and 
judgment. 


Notre—Upon the various propositions decided in 
this case, as stated in the head notes, the following 
authorities are in point: 

1. Good Standing. — Loss of good standing results 
from failure to pay assesments as they mature,! or 
from loss of good repute by violating the fundamental 
rules of the order.? In the Eaton case it was held that, 
‘under the laws of the order, such non-payment de- 
prives a member of good standing.” 

2. Insanity.—In addition to the authorities cited in 
the opinion may be named Carperter v. Centennial 
Life Association,’ and Wellenberg v. I. O. B. B.4 

In the Carpenter case, the default occurred thirteen 
days after the member of the association became de- 


1 McMurry v. Supreme Lodge, 18 Cent. L. J. 372; Ea- 
ton] v. Sup. Lodge, 22 Cent. L. J. 560. And from suspen- 
sion for such failure: Karcher vy. Sup. Lodge, 19Cent. L, 
J.152; or from suspension for other causes, Whipple v. 
Supreme Lodge, 15Ins. L. J. 223. 

2 Supreme Counsel v. Curd. 111 Ill. 284. 

8 (Iowa) 15 Ins. L. J. 455. 

494.N. Y. 580. 





lirious. The court said, upon the proposition that 
performace of the conditions of the contract had be- 
come impossible by an act of God: ¢*There was no 
such impossibility of performing the contract in this 
case. It is true, it was impossible for the assured at 
the time required therein to perform it, but he could 
have provided for its performance beforehand, and 
those of his family about him could have performed 
it for him. The fact that the plaintiff did not know 
of the existence of the policy before her husband’s 
death does not change the case. Prudence and care 
on the part of the assured would have prompted him 
to prepare for the payment of the assessment upon the 
day it became due and to inform his wife of his con- 
tract.” Similar views prevailed in the Wheeler case. 
In the Klein case, mentioned in the opinion, the party 
had been sick and was delirious for twenty days 
when the default occurred. In the Thompson case, the 
period was ten days, and in the Yoe case fifteen days. 
In the Howell case, the party was stricken with apo- 
plexy on the very day the payment was due. 

In Wellenberg v. I. O. B. B.,5 where the member of 
a mutual benefit society had became insane, and for 
this cause had failed to nominate a beneficiary to re- 
ceive the benefit in case of his death, it was held that 
this did not excuse his failure or prevent the rever- 
sion of the fund to the society. 

3. Tender to Unauthorized Agent.—A payment to an 
unauthorized agent which does not reach the com- 
pany isnot a payment to the company.® The receipt 
of money by an agent, outside of the rules of the com- 
pany is ultra vires.’7 One act of receiving money by 
an agent, ultra vires, confers no right on the other 
party to continue making such payments.® 

4. Conditions of Re-instatement.—In the matter of 
re-instatement of a member after suspension, the agent 
of a mutual society cannot bind it by actions outside 
of its rules.9 

5. Tribunal of the Order.—Every member is bound 
to exhaust the remedies provided for him by the laws 
of the order.!o Mandamus to restore a suspended or 
expélled member is refused, where he has not ex- 
hausted such remedies and by them had his claims 
established! 

6. Separate Funds. -— Under the same and similar 
systems of organization, it has been held that the lo- 
eal lodge cannot, without express authority from the 
member, use moneys accruing to him in the sick bene- 
fitfund, for the payment of assessments to the W. & 
O. B. Fund.2 

7. Right to Sick Benefits.—The member has no ab- 
solute right to such benefits.2 The granting of such 


benefits is discretionary with the society.4 The 
5 94. N. Y. 580. 
6 Life Ins. Co. v. McCornico, 53 Miss. 233; 6 Ins. L. 
J.9173. 


7 Life Ins. Co. v. McMillen, 24 Ohio St. 81. 

8 Baldwin v. Benevolent Society, 86 Ill. 479; Marston v. 
Life Ins. Co., 59 N. H. 92. 

9 Painter v. Life Association, 14 Ins. L. J.[539. 

10 Karcher v. Supreme Lodge, 19 Cent. L. J. 152; 187 Mass. 
368 ; Chamberlain v. Lincoln, 129 Mass. 70;Saford v. Deems, 
81 N. Y. 507; Robinson v. Yates City Lodge, 86 Ill. 598; 
Harrington v. Benev. Asso., 70 Ga. 340; Poultney v. Bach - 
man, 31 Hun, 49. 

ll Burt v. Grand Lodge, 44 Mich. 208; State ex rel. Pope 
v. Knights Golden Rule (Ohio), 16 West. Ins. Review, 474. 

12 A. O. U. W. v. Moore (Ky.), 9 Ins. L. J. 539; Eaton v, 
Supreme Lodge, 22 Cent. L. J. 560. 

13 Poultney v. Bachman, 31 Hun, 49; Benev. Asso. v. 
O’Shaughnessy, 76 Ind. 191. 

14 Eaton v. Sup. Lodge,22 Cent. L. J. 560; Benef. Soc. 
v. McVey, 92 Penn. St. 510. 
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* claim to them must be founded upon the by-laws of 


the society, and must be presented in such form and 
with such medical certificates accompanying as the 
by-laws may require.16 

8. Records of Society.—Mr. Waples says, as to the 
record of the minutes of all assemblies and delibera- 
tive bodies, that, “‘when attested, the record becomes 
evidence of the transactions of the assembly,”!’ and 
that it is only in the absence of this that secondary evi- 
dence is admissible.18 ‘The books of such a body are 
the best evidence of their acts.!9 eee 


15 Kehlenbeck v. Logeman, 10 Daly, 447. 

16 Harrington v. Beney. Asso.,70 Ga. 340; Robinson v. 
Benev. Soc. (Cal.), 14 Ins. L. J. 790. 

7 Parliamentary Practice, sec. 151, p. 183; Id., sec. 150, 
p. 182. 

18 Id. sec. 204, p. 258. 

19 Owings v. Speed, 5 Wheaton, 42%, per Marshall, ©. J. 





MASTER AND SERVANT — NEGLIGENCE — 
PLEADING. 


BOGENSCHUTZE v. SMITH. 


Court of Appeals of Kentucky, October 9, 1886. 


1. Personal Injury—Pleading.—In an action to re- 
cover damages for personal injuries, caused by alleged 
defective condition of appliances, brought against a 
master by a servent, who, in the discharge of his 
duties, was injured by reason of such defective con- 
dition of those appliances, it is essential to a recovery 
that the complaint should aver that the defective con- 
dition of the appliances from which the injury pro- 
ceeded was unknown to the plaintiff at and before the 
time of the disaster; and such averment, being essen- 
tial to a sufficient statement of a cause of action, its 
omission is not cured either by answer or verdict. 


2. Master and Servant—Negligence—Personal In- 
jury— Waiver.—The general rule of law applicable to 
charges of negligence of a master, by which a servant 
is injured, is that such servant can only recover when 
he can show that the injury complained of was caused 
by defects in the machinery or appliances which the 
master knew, or ought to have known to exist, and 
neglected to remedy, and which were unknown to the 
servant injured. 


8. Knowledge of Servant—Waiver.—ltf the servant 
had known the existence of the defects of the ma- 
chinery or appliances by which he was afterwards in- 
jured, and continued to use them, or subject himself 
to danger from them, he is held to have waived all 


“right to compensation for injuries that may be caused 


by such defects. 


Appeal from Kenton circuit court. 

HO tT, J., delivered the opinion of the court: 

The alleged negligence of the employer towards 
the employee is, in this instance, confined by the 
petition to the alleged obstruction of the gangway 
in the foundry of the appellant, along which the 
appellee, as a molder, in his employ, together 
with the other workmen, carried molten iron in 
ladles from the ‘‘cupola,”’ as it is ealled, to the 
molding floors. It is claimed that certain ves- 





sels for holding iron were along or upon the mar- 
gin of the gangway, and that they, or the handles 
to them, extended into it some two or three feet, 
it being from six to ten feet wide, and that the 
passage of the workmen with their ladles filled 
with iron was thereby rendered quite dangerous. 
The appellee had worked in the foundry for the 
appellant for about four years, and it appears from 
the testimony offered by the foreman that the 
gangway had been obstructed miore or less for a 
long time. It is not alleged in the petition that 
its condition was unknown to the appellee. 

It is well settled that, when one enters upon an 
employment, he assumes all the risk ordinarily 
attendant upon it. If it be necessarily attended 
with danger, the servant undertakes to exercise 
ordinary care upon his part to avoid it. The mas- 
ter must use ordinary care in providing proper 
and safe premises as well as proper machinery 
and material for the servant; but if, from any 
cause, it be not so, and the latter is fully aware of 
it, and, without complaint or assurance to him 
from the master that it shall be remedied, he 
voluntarily continues the use of them, then he 
waives his right, in case of injury, to hold the 
master responsible, and is without remedy. Vo- 
lenti non fit injuria. Thus, where the master knew 
that a scaffold was defective and rotten, over 
which his servant was passing in his work, not 
knowing of the danger, the former was held liable 
for the latter’s injury, as occurring through the 
master’s negligence. Roberts v. Smith, 2 Hurl. 
& N. 213. Also, where the employer knew that a 
ladder leading to his gangway was defective and 
unsafe, and yet ordered the servant, who was 
ignorant of its condition, to carry corn up it, he 
was held responsible for an injury to the servant 
resulting from the defect in the ladder. Williams 
v. Clough, 3 Hurl. & N. 259. 

Shearman & Redfield on Negligence (section 94) 
say: “It is obvious, however, that an employer 
may relieve himself of all common law liability 
for accidents occurring to his servants through 
defects in materials, or in the character of fellow- 
servants, by giving explicit warning of such de- 
fects, and notice that he does not intend to remedy 
them. Servants remaining after such a warning 
must be deemed to assume the risk for themselves, 
as much as if it were one of the ordinary risks of 
the business. The courts have gone further than 


-this, and hold that if a servant knows that a fel- 


low-servant is habitually negligent, or that the 
number of servants employed is insufficient, or 
that the materials with which he works are defect- 
ive, and continues his work without beingdnduced 
by his master to believe that a charge will be 
made, and without plainly objecting, he is deemed 
to have assumed the risk of such defects.”’ 

In Wood on Master and Servant (page 791) we 
find this language: ‘The servant, in order to re- 
cover for defects in the appliances of the business, 
is called upon to establish three propositions: (1) 
that the appliance was defective; (2) that the 
master had notice thereof, or knowledge, or ought 
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to have had; (3) that the servant did not know of 
the defect, and had not equal means of knowing 
with the master.” 

Thompson on Negligence (volume 2, p. 1,008) 
says: ‘“‘If the servant, before he enters the service, 
knows, or if he afterwards discovers, or if, by the 
exercise of ordinary observation or reasonable 
skill and diligence in his department of service, 
he may discover that the building, premises, 
machine, appliance, or fellow-servant, in connec- 
tion with which or with whom he is to labor, is 
unsafe or unfit in any particular, and if, notwith- 
standing such knowledge, or means of knowledge, 
he voluntarily enters into or continues in the em- 
ployment without objection or complaint, he is 
deemed to assume the risk of the danger thus 
known or discoverable, and to waive any claim 
for dumages against the master in case it shall 
result ininjurytohim. * * * It may bestated, 
as a general proposition, that the master is under 
no higher duty to provide for the safety of the 
servant than the servant is to provide for his own 
safety. It follows that, if the knowledge or the 
ignorance of the master and that of the servant in 
respect to the character of the machine are equal, 
so that both are withont fault or in equal fault, 
the; servant cannot recover damages of the 
master.”’ 

While the law imposes a duty upon§the master, 
a¥correlative one is also upon the servant. ,He 
cannot continue, without notice, to use a machine 
or premises known to him to be dangerous, at the 
risk of the master. This rule is well settled in 
England. In the late case of Griffiths v. London, 
etc., Docks Co., 13 Q. B. Div. 258, decided by the 
English Court of Appeal on June 24, 1884, it was 
held that, in an action by a servant against his 
master to recover damages for personal injury 
caused by the defective state of machinery or 
premises or materials provided by the master for 
the purposes of the work, it is necessary, in order 
that the plaintiff may succeed, to prove that the 
danger or defect which caused the injury was 
known to the defendant, and was not known to 
the plaintiff, and that a statement of claim which 
does not allege both these facts discloses no cause 
of action, and is insufficient. I: this country it is 
not only supported by the text-writers, but by the 
decisions of courts of high authority, and has been 
adopted by this court. Laning v. Railroad Co., 
49 N. Y. 521; MeGatrick v. Wason, 4 Ohio St. 566; 
Mad River, etc. R. R. Co. v. Barber, 5 Ohio St. 
541; Buzzell v. Laconia M. Co., 48 Me. 113; Rail- 
road Co. v. Doyle, 49 Tex. 190; Sullivan’s Admr. 
v. Louisville Bridge Co., 9 Bush. 81.§ . 

We do not mean to decide that there may not be 
cases where the servant has a right to rely upon 
the judgment of the master as to the safety of the 
premises or the material to be used, or that the 
servant is bound to inform himself as to them. 
Thus it is, in general, no part of the duty of a 
brakeman to inspect the track of a railway, or to 
know that it has been safely constructed. The 








master may have superior means of knowledge, 
and the circumstances may authorize the servant 
to rely on him because of want of equal opportu- 
nity. The servant may be ignorant without fault, 
while the master is negligently so. The law tobe 
applied to a case must therefore depend upon the 
facts shown; but, generally, if a servant knows 
that the material or machinery furnished him for 
work is defective and unsafe, or that the premises 
where he labors are dangerous, and he, without 
complaint, or promise from the master of a change, 
continues to use them, he must be deemed to have 
waived any claim against the master for injury 
therefrom. 

The petition in this case is somewhat indefinite. 
It does not clearly appear whether the pleader in- 
tended to allege that the injury resulted from the 
act of a fellow-laborer, caused by the neglect of 
the master in rot providing safe and proper prem- 
ises, or simply that the injury was caused by the 
alleged improper obstruction of the gangway. 
Construing it, as we must, most strongly against 
the -pleader, the latter construction must be 
adopted; and it was essential to the sufficient 
statement of the alleged cause of action that it 
should have been stated that the alleged defective 
condition of the gangway was unknown to the 
appellee. 

This defect in the petition was not cured by the 
answer or the verdict. The averment of a want 
of knowledge was essential to the statement of a 
cause of action. It is true contributory neglect 
was pleaded as a defense; but it is purely a matter 
of defense, and cannot supply an allegation essen- 
tial to the statement of a cause of action. As to 
the one, the burden of proof is on the plaintiff; 
while, as to the other, it is on the defendant. A 
verdict may cure an ambiguity in pleading, but 
does not avail if there be an omission to allege a 
matter which is material to make out a cause of 
action. 

The following were the first, second and fourth 
instructions given to the jury: 

“The court instructs the jury that, if they 
believe from all the evidence in this case that, at 
the time the plaintiff was burned, the gangway in 
defendant’s foundry was obstructed by ladles or 
other utensils so as to be rendered too narrow for 
the safe passage of plaintiff and other piece-work- 
men in the employ of defendant, and if they 
believe from the evidence that the defendant, or 
his superintendent or cupola boss, or workmen 
under charge and direction of defendant, or his 
superintendent, caused said gangway to be so 
obstructed or if said defendant, his superin- 
tendent or cupola boss, knew that said gangway 
was so obstructed, and permitted the same to re- 
main, or if, by the use of the reasonable skill and 
diligence of an ordinarily prudent person, could 
have known that said gangway was so obstructed, 
and that defendant, his superintendent or cupola 
boss, could have known of said obstructions in 
said gangway, said defendant, his superintendent 
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or cupola boss, permitted the same to remain in 
or upon said gangway, and that because of said 
obstructions in said gangway the plaintiff was 
burned, without contributory negligence on his 
part, as defined in instruction No. 6, then the jury 
must find for the plaintiff such compensatory 
damages as they shall from all the evidence find 
he has sustained, not exceeding the sum of 
$12,500, the amount claimed in the petition.”’ 

“Tf the jury believe from all the evidence that 
the plaintiff was, at the time mentioned in the 
petition, working for the defendant in his foun- 
dry, and that, while so working for the defendant 
at piece-work, he was injured by molten iron 
poured upon him from the ladle of another hand 
also working for the defendant, and if they further 
find that the ladles, so used by said hands so 
working by the piece for defendant, were prepared 
and delivered to said workmen by the defendant, 
his superintendent or cupola boss, and that said 
ladles were not properly prepared for such use by 
said superintendent or boss, by want of care of the 
latter, or from a defect in the drying apparatus 
unknown to the plaintiff, and that the gangway 
prepared by defendant, or his superintendent, 
over which the men so working for defendant 
ordinarily passed with their ladles filled with 
molten iron, was obstructed, or permitted to be 
obstructed by the defendant, his superintendent 
or other boss, or day hands in defendant’s employ 
and under his direction, so that same was left ina 
condition too narrow for workmen to safely pass 
with ladles filled with molten iron, and that, 
while so passing along said gangway, and because 
said ladles were not properly prepared for use, 
and because said gangway was so obstructed, the 
plaintiff, being in the exercise of such care as a 
man of ordinary prudence would use under the 
circumstances, the ladle of the plaintiff and 
another workman collided, and the molten iron 
from one of said ladles was thereby poured upon 
plaintiff’s leg and foot, and he was injured by the 
molten iron being so poured upon his leg and 
foot, the jury must find for the plaintiff such 
damages as he has suffered therefrom, not ex- 
ceeding the sum of $12,500.” s 

“Tf the jury believe from the evidence in this 
case that the injury to plaintiff was caused by or 
resulted from gross negligence on the part of de- 
fendant, his superintendent or cupola boss, in the 
management of defendant’s foundry, and in ob- 
structing said gangway, or permitting it to remain 
obstructed after they knew, or could by the exer- 
cise of ordinary care and prudence have known, 
that the same was obstructed, and too narrow for 
the safe passage of plaintiff and the piece-work- 
men in defendant’s employ, as set out in instruc- 
tion No. 1, then the jury may, in addition to the 
compensatory damages mentioned in said instruc- 
tion No. 1, find for plaintiff punitive damages not 
exceeding in all the sum of $12,500, the amount 
claimed in the petition.” 

The defect in the petition already pointed out 
was carried into the first instruction. It improp- 





erly failed to incorporate the idea, or to submit to 
the jury the question, whether the obstruction in 
the gangway was known or unknown to the 
appellee. 

The second instruction is objectionable in 
several respects. It allowed the jury to consider 
whether the ladles in which the iron was carried 
were defective in construction, or whether the 
apparatus for drying them was sufficient, when 
these matters were, under the pleadings, not in 
issue. It submitted to them whether, through 
‘*want of care’? upon the part of the appellant, 
the ladles were not defective, without defining the 
degree of care to be exercised by the appellant in 
their preparation. The jury were left to de- 
termine whether he was bound to use extraordi- 
nary or only ordinary care as to them and the 
drying apparatus; also leaving out of view the 
question whether, if defective, he could, by the 
exercise of ordinary care, have discovered it. It, 
moreover, also ignored the question of knowledge 
of the condition of the gangway upon the part of 
the appellee. 

No instruction as to the fitness of the ladles or 
drying apparatus should have been given, for the 
same reason that rendered it improper to submit 
to the jury, in the fourth instruction, the question 
whether the injury resulted from gross negligence 
“in the management of defendant’s foundry.” 
These matters were not in issue by the pleadings, 
and the last named instruction appears to have 
improperly assumed that the obstruction of the 
gangway, whether much or little, constituted 
gross negligence. 

Judgment reversed, and cause remanded for 
further proceedings consistent with this opinion. 


NorTE.—With regard to the ruling in this case, that 
the non-averment of want of knowledge is not cured 
by the answer or verdict, it would seem that the 
weight of authority is decidedly against the rule ‘laid 
down; and, as to the doctrine that a servant using de- 
fective machinery, with knowledge of the defect, 
thereby waives his right to recover damages of the — 
master in case of injury, there is quite a conflict of 
authority. This doctrine is apparently based on two 
presumptions, which, I believe, are against the daily 
experience of mankind. The first is, that all defective 
machinery is dangerous machinery; and the second 
is, that whoever knowingly uses defective machinery 
consents to run the risk of being injured. If the first 
named presumption is not true, the falsity of the 
second is readily perceived. 

Knowledge of Defective Machinery Does not Al- 
ways Bar Recovery.—W here a railroad locomotive en- 
gineer is killed by the derailment of the engine in con- 
‘sequence ofa negligent defect in the track, he is not 
chargeable with contributory negligence, although he 
knew that the air brake was out of order, and if it had 
been in order the accident might have been prevented.! 
When the negligence is purely that of defendant, 
plaintiff is entitled to recover, although he had previ- 
ous knowledge of the defect.2 Itis no defense against 


1 Flynn v. K. C., St. J. & C. B. R. R. Co., 98 Mo. 195; 
Nichols v. D."& D. R. Ri, 28 N. W. R. 46. 
2 Snow v. H. Ry. Co. 8gAllen, 441; L. & N. Ry. Co. v. 
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an action for damages resulting from a defective , 
bridge that the injured employee knew of the defect- 
ive condition of the bridge before the injury. And 
where a section foreman ofa railroad company fur- 
nishes to a laborer engaged in driving spikes an iron 
maul which he knows to be defective, and the laborer 
is injuredin consequence of such defect, the company 
may be held liable, although the laborer might have 
seen the defect if he had inspected the tool. 

Servant Need not Always Negative Knowledge of 
Defects. — A railroad servant, suing for personal in- 
juries, need not in his complaint negative knowledge 
or notice by jhim of the alleged defects in the road or 
machinery.5 

Sometimes the Burden of Proof of Servant’s Knowl- 
edge is on the Master. — A master is liable for an in- 
jury sustained by his servant by reason of defective 
appliances put in his hands, by himself or his agents, 
unless he shows that the servant knew the defects, and 
continued to use the appliances without notifying the 
master of the defects.é 

Fatal Objections to a Declaration Should be Taken 
by Demurrer.—If the defendant delays to take them 
until the trial, all intendments should be against him, 
and if itis possible to sustainthe case by amendments, 
they should be permitted.’ And when issue has been 
joined on the facts without demurrer, a declaration 
cannot be held fatally defective, unless inconsistent 
with any reasonable ground of action. And after 
verdict, it will be presumed that all inacuracies or de- 
fects in the plaintiff’s statement of his case in the de- 
claration were supplied by proof at the trial.9 

A Complaint not Demurred to is Good After Ver- 
dict.\—And where one agrees to sell and deliver, at 
a particular place, and the other agrees to receive and 
pay, an averment by.the purchaser of a readiness and 
willingness to receive and pay, at that place, in a 
suit for non-delivery, is indispensably necessary to a 


good complaint. But the ommission of the averment 
is cured by a verdict.U T. D. HAWLEY. 
East Tawas, Mich. 


Collins, 2 Duv. (Ky.) 114; C. 0. & C. Ry. Co. v. Keary, 3 
Ohio St. 172; Keegan v. W. Ry. Co.,8N. Y.175; McGat- 
rick v. Wason, 4 Ohio St. 566; Clayards v. Dethick, 64 
Eng. Com. Law. 437. 

8 Groffv,C. &1. Ry. Co., 1 Cincinnati Sup. Ot. Rep. 
264. fF 
4 Guthrie v. L. & N. Ry. Co., 11 Lea, 372. 

5 Indianapolis, etc. Ry. Co. v. Klein, 11 Ind. 38. 

6 Cowles v. R. & D. Ry. Co., 84 N. C. 309; Brickner v. N. 
Y. C. Ry. Co., 2 Lansing 506. 

7 Barton v. Gray, 48 Mich. 164; Norton v. Colgrove, 41 
Mich. 544; Burke v. Wilbur, 42 Mich. 327; Lumb v. Jeffrey, 
41 Micp. 719. 

8 Jackson v. Collins, 39 Mich. 557; Briggs v. Milburn, 
40 Mich. 512. 

9 Strange v. Clemens, 17 Mich. 402; Delashman vy. Ber- 
ry, 21 Mich. 516; Beebe v. Knapp, 28 Mich. 53. 

+ 10 Vawter v. Ohio, etc. Ry. Co., 14 Ind. 174. 

ll Clark v. Dales, 20 Barb. 42; Vassan v. Thompson, 46 
Wis. 245; Houghton v. Beck, 9 Oreg. 325; Smith v. Eastern, 
Ry. 35 N. H. 357; McClellan v. State, 22 Texas 405; Robin- 
son v. English, 34 Penn. St. 324; Kean v. Mitchell, 13 Mich. 
207. 
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1. AGENCY—Principal and Agent—Power of At- 
torney—Authority to do Business in Principal’s 
Name with Bank.—A power of‘ attorney author- 
izing the donee therein named to collect all mon- 
eys due or to become due his principal on “rents, 
accounts, bonds, and mortgages, or otherwise,’’ and 
to do all business with a particular bank named in 
the power, in his principal’s name which the 
principal could do were he present, gives the at- 
torney no authority to draw money of his prin- 
cipal from another bank.—Sims v. United States 
Trust Co., N. Y. Ct. App. Nov. 28, 1886; 9 N. E. 
Rep. 605. 


2. AssuMPsSIT—Payment of Another’s Debt—Mis- 
take — Lessees of Undivided Lot — Payment of 
Taxes by One.—Where one person, either by com- 
pulsion of law, orto relieve himself from liability, 
or to save himself from damages, has paid money, 
not officiously, which another person ought to have 
paid, the former may recover from the latter, in an 
action of assumpsit, the amount so paid. A andB 
were, respectively, each tenants of one-half of a 
certain lot of ground, the taxes of which, by their 

é leases, they were bound to pay. The property 
was assessed as a whole, and bills delivered there- 
for to both Aand B. A paid the entire tax, sup- 
posing it to be of his half of the lot only, and, on 
discovering his mistake, demanded of B his pro- 
portion of the amount so paid, which B declined 
to pay. Held, that A was entitled to recover from 
B the latter’s proportion of the tax.—Iron City 
Tool- Works v. Long, 8. C. Penn., Nov. 8, 1886; 7 
Atl. Rep. 82. 


8. BANKS AND BANKING—Depositors—Unauthor- 
ized Payment of Money of—Custom—Signature 
Book.—Where the drawer of a check upon one 
bank in favor of another delivers the check to a 
person with verbal instructions to deposit it to the 
drawer’s credit in the bank in favor of which it is 
drawn, and instead that person deposits it there to 
his own credit, as trustee for the drawer, and 
afterwards draws the money, the bank is liable to 
the drawer of the check for the money so paid. 
The fact that a bank makes a practice of requiring 
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the signature of customers to accompany their de- 
posits will not protect it from liability to the real 
owner for money received without taking his sig- 
nature.—Sims v. United States Trust Co., N. Y. 
Ct. App. Nov. 23, 1886; 9 N. E. Rep. 605. 


4. CaRRIERS—Of Passengers—Sleeping-Car Com- 
pany — Liability for Property Stolen — Notice 
Disclaiming Liability—Knowledge of Passenger— 
Evidence— Want of Due Care—Presumption of.— 
A sleeping-car company is bound to use reasonable 
care to guard a passenger on its cars from theft; 
and if,;through want of such care, the personal 
effects of a passenger, such as he might reasonably 
carry with him, are stolen, the company is liable. 
The fact that the company has posted a notice in 
its cars in which it disclaimed liability for the loss 
of valuables by passengers cannot be availed of, by 
way of a defense to an action by a passenger whose 
money, which he had placed beneath the pillow in 
his berth on going to sleep, was stolen, where it 
appears that the passenger did not see or know of 
such notice. In an action against a sleeping-car 
company by a passenger, for money stolen from 
his berth while he was asleep, the fact that another 
passenger lost a sum of money in a similar manner 
at the same time is itself some evidence of the 
want of proper watchfulness by the porter of -the 
car; and where there was evidence that the porter 
was found asleep in the early morning, and that he 
was required to be on duty for thirty-six hours 
continuously, which included two nights, a case 
is presented which must be submitted to the jury 
to determine whether or not there was negligence 
on the part of the company in guarding its pas- 
sengers.—Lewis v. New York, etc. Co., 8.J.C. 
Mass., Jan. 7, 1886; 9 N. E. Rep. 615. 


5. CONSTITUTIONAL Law—Statutes—One Object-— 
Const. W. Va. 1863, Art. 4, § 36.—An act 
which confers power upon an existing railroad 
corporation to extend its road through a certain 
county in the State, and also authorizes that 
county to subscribe to the capital stock of said 
railroad is not repugnant to the article in the State 
constitution providing that no law shall embrace 
more than one object, which shall be expressed in 
the title.-Baltimore etc. R. Co. v. County of Jeffer- 
son, U.S.C. C., D. West Va., 1886; 29 Fed. Rep. 305. 


6. Contract — Forfeiture — Time of Essence of 
Contract.—Where one loans money without se- 
curity to a man of very limited means, stipulating 
that it shall be repaid in monthly installments, 
and, upon default in any installment, the whole to 
become due, held, time is of the essence of the 
contract, and prompt payment of the installments 
as they mature is to be considered as the lender’s 
security; and the waiver of forfeiture is not pre- 
sumed from the lender accepting a payment after 
default in one of the installments. — Bishop v. 
Lawrence, Ct. App. Ky., Jan. 11, 1887; 2 8. W. 
Rep. 499. 


7. CORPORATION—Municipal Corporation—Defect - 
ive Streets—Ordinary Care—Accidental Cause— 
Duty as to Repair of Streets — Instructions — 
Acceptance of Street by City — Evidence as to 
Repairs.—In an action against a municipal corpo- 
ration to recover damages for a personal injury 
resulting from a defective street, the plaintiff is 
entitled to recover if he exercised ordinary care 
and prudence, and the injury was attributable to 


10. 


11. 





the defective street, combined with some accidental 
cause. Where the evidence showed that, while 
the street had not been paved or macadamized, 
and sidewalks had not been built, it had been im- 
proved, and that an effort had been made to keep 
it in repair, an instruction to the jury that if the 
street was in a state of nature, and asthe ground 
existed when dedicated, the plaintiff could not 
recover, was properly refused. Evidence of a 
witness that he had seen work done on the street 
after the occurrence, while not admissible to show 
negligence on the part of the city, may be received 
for the purpose of showing that the defect was 
one which the city was bound to repair, and as 
tending to show an acceptance of the highway 
as previously dedicated.—Brennan v. City of 
St. Louis, 8S. C. Mo., Dec. 20, 1886; 2 S. W. 
Rep. 481. 


—— Use of Streets for Private Railroad 
—Grain Elevator.—A city has no authority to 
permit a railroad, for merely private purposes, to 
be operated upon its streets; and a railroad used 
in connection with a grain elevator is such a one, 
although the business for which the grain elevator 
is used may be so far public as to authorize the 
regulation of its charges by law.—Mikesell v. 
Durkee, 8. C. Kas., Dec. 9, 1886; 12 Pac. Rep. 351. 





. CRIMINAL Law — Evidence — Circumstantial 


Evidence— Weight of.—Upon the trial of an indict- 
ment for larceny, the court instructed the jury, in 
response to a question from them, that “‘circum- 
stantial evidence is to be regarded by the jury in 
all cases. It is many times quite as conclusive in 
its convincing power as direct and positive evi- 
dence of eye-witnesses. When it is strong and 
satisfactory, the jury should so consider it, neither 
enlarging nor belittling its force. It should have 
its just and fair weight with the jury, and if, when 
it is all taken as a whole, and fairly and candidly 
weighed, it convinces the guarded judgment, the 
jury should act on such conviction. You are not 
to fancy situations or circumstances which do not 
appear in the evidence, but you are to make those 
just and reasonable inferences from circumstances 
proven as the guarded judgment of a reasonable 
man would erdinarily make under like circum- 
stances.” eld, not error.—State v. Elshaw, 8. 
C. Iowa, Dec. 22, 1886; 31 N. W. Rep. 66. 





Conspiracy—Evidence—Declarations and 
Letters of One Admissible Against All—Forgery 
—Other Criminal Acts—Part of System.—W here 
evidence has been introduced sufficient to establish 
a prima facie case of conspiracy, letters and dec- 
larations by one of the alleged conspirators, written 
or made while attempting to carry out the objects 
of the conspiracy, and in furtherance thereof, ac- 
cording to the common plan or design, are ad- 
missible against the others. Where a series of 
notes are forged in pursuance of a system of con- 
spiracy, they are all admissible in evidence to 
show and explain the system, on trial of one of 
the conspirators for forging one of such notes, al- 
though he is shown to have forged them all in 
pursuance of the system of conspiracy.—Card v. 
State, S. C. Ind., Dec. 23, 1886; 9 N. E. Rep. 591. 


Gaming—Indictment—Bet Dejfined—Rafle. 
—The legal definition of the term “bet” is the ““mu- 
tual agreement and tender of a gift of something 
valuable, which is to belong to one or the other of 
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the contending parties,according to the result of the 
trial or skill or chance, or both combined.” Hence, 
the allegation in an indictment preferred under the 


‘act of Texas of March 5, 1881 (Gen. Laws 17th 


Leg. 17), amendatory of article 364 of the Penal 
Code, that the defendant ‘‘ bet” at the game, 
necessarily includes the averment that the betting 
was of something of value, and it was not neces- 
sary that the indictment should allege that the 
thing bet was something of value. Article 353 of 
the Texas Penal Code does not inhibit raffling un- 
less the article raffled exceeds in value the sum of 
$500. But the act of March5, 1881, inhibits betting 
at any game played with dice or dominoes, unless 
played ata private house. Under this law a raffle 
fora gun of the value of seven dollars, played with 
dice at a saloon, is betting within the purview of 
the law; nor, does it make any difference whether 
the betting or raffie be for religious, benevolent, 
or profane purposes.— Long v. State, Ct. tof 
Appls. Tex., Nov. 10, 1886; 2S. W. Rep. 541. 


Larceny and Receiving Stolen Goods — 
From a Dwelling House — Indictment — Time 
and Place — Code of Iowa, §§ 3903, 3904, 
4300.—Under Code Iowa, § 4300, the indictment 
must charge but one offense, but the offense may 
be charged in different forms to meet the testi- 
mony; and an indictment for larceny in two counts, 





the first count charging that the offense was com- - 


mitted in a dwelling-house in the night-time, ard 
the second count charging that it was committed 
in a dwelling-house in the day-time, and contain- 
ing also an averment that the matters and things 
charfied in the second count are the same transac- 
tions alleged in the first count, does not charge two 
offenses. Under Code Iowa, §§ 3903, 3904, the time 
and place of the larceny affect only the degree of 
the punishment. The crime denounced in both 
sections is larceny.—AState v. Elsham, S. C. Iowa, 
Dec. 22, 1886; 81 N. W. Rep. 66. 


—— Stealing Dog —Gen. St. Ky. Ch. 
29, Art. 11,§ 1.—At common law one was not 
indictable for larceny for stealing a dog; but Gen. 
St. Ky. c. 29. art. 11, § 1, providing for the punish- 
ment of a person guilty of larceny of goods and 
chattels, and the revenue law making dogs taxable 
as property, held, theft.of dog in Kentucky is pun- 
ishable as larceny.—Commonwealth v. Hazelwood, 
Ky. Ct. App., Jan. 8, 1887; 2-S. W. Rep. 489. 








Plea in Abatement—Certainty—Duplicity 
—General Demurrer—Once in Jeopardy—Trial— 
Evidence—-Motive—Character.—A plea in abate- 
ment must be certain to every intent, and stand 
on its own allegations, unless express reference is 
made to some Other instrument. Duplicity ina 
plea in abatement is reached by general demurrer. 
During the trial, one of the jurors was taken sick, 
and the panel thereupon discharged. Held, that 
the respondent had not been in jeepardy. The re- 
spondent was charged with burning a barn. There 
was evidence showing threats and hostility towards 
one having cattle in it. Held, that circumstantial 
evidence tending to show that respondent knew 
that such person’s cattle were in the barn when 
burned, was admissible to show motive. Respond- 
ent’s right to prove good character is limited to 
pertinent general reptutation, and more is but 
matter of favor.— State v. Emery, 8. C. Vt., Dec. 
28, 1886; 7 Atl. Rep. 129. 





15. EASEMENT— Support —Notice—Unrecorded Bill 
of Sale—Equitable Title—Adverse Possession— 
Inquiry.—F H by an unrecorded bill of sale pur- 
chased from C D the right to use a certain brick 
wall, abutting his premises, and affixed thereto a 
wooden structure. Subsequently the adjoining 
premises, including the wall, were sold by C D to 
K, who sold to N S. K had no notice of the bill of 
sale, but formal notice thereof was given to N S, 
but subsequently to his entering into articles of 
agreement to purchase. A bill being filed by NS 
to restrain F Hfrom thus using the wall: Held, 
that N S was protected by the equity of K, and 
was not bound by the notice given him. Held, 
also, that a structure of so slight and temporary a 
character did not indicate such adverse possession 
as to put apurchaser upon inquiry. Held, there- 
fore, that complainant was entitled to an injunc- 
tion.—_Heimbach’s Appeal, S. C. Penn., Jan. 24, 
1887; 19 Weekly Notes of Cases, 87.; 


16. EJECTMENT—Ouster, What is.—Where, when 
plaintiff is in possession of land, defendant erects 
a house on the land, and incloses it all but a few 
acres, on which plaiptiff’s house stands, and as- 
sumes and exercises control over it, there is a suf- 
ficient ouster to enable plaintiff to briag an action 
of ejectment on the ground of prior possession.— 
Gruell v. Spooner, 8. C. Cal., Dec. 31, 1886; 12 
Pac. Rep. 511. 


17. Equiry—Cloud on Title, What is.—An attach- 
ment sued out November 13th against the grantor 
ina deed dated November 21, but not recorded until 
December 5th, is not a cloud upon the title to the 
land conveyed.—Maisch v. Hoffman, Ct. of Chan- 
cery of New Jersey, Dec. 28, 1886; 7 Atl. Rep. 349. 


18. EVIDENCE—Customary Act — Contradiction.— 
At the trial of an action of tort for personal injuries 
against a railroad company, Where it becomes a 
material question whether a certain gas-burner 
was lighted at the time of the accident, and wit- 
nesses forthe defendant have testified that on the 
night in question it was lighted, but it afterwards 
appeared that the knowledge they had as to 
the burner being lighted on that occasion was de- 
rived from the fact that it was always the practice 
to light it, it is competent for the plaintiff toshow 
by witnesses who had visited the station after the 
accident that the burner was often unlighted in the 
evening.— Wentworth v. Eastern R. Co., S.J. C. 
Mass., Jan. 6, 1887; 9 N. E. Rep. 563. 


19. EstopPpEL—By Judgment—Pending Motion for 
New Trial—Evidence.—In an action on a promis- 
sory note, when the defense is made that the de- 
fendant executed and delivered to the plaintiff a 
deed of lands, which was accepted by him in full 
payment of the note sued on and other notes due 
from defendant to plaintiff, the record ofan action 
by the same plaintiff against the same defendant, 
on one of the other notes, in which the same de- 

‘ fense was made, and where it was decided that the 
deed was never delivered and accepted as alleged, 
is conclusive against defendant, and the fact that a 
motion for a new trial is pending in that action 
does not affect the operation of the judgment 
therein as an estoppel, and plaintiff having no op- 
portunity to plead the matter in estoppel, it is just 
as conclusive when admitted in evidence.— Young 
v. Brehl, 8. C. Nev., Jan. 8, 1887; 12 Pac. Rep. 564. 
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20. ——— Sale of Grain Stored with Elevator Com- 
pany Having Apparent Ownership—Secret Agree- 
ment—Maxim—Two Innocent Parties — Ware- 
houseman—Elevator Company—Rev. St. Id., 
1881,88 6525-6550 Not Applicable to Innocent 
Purchaser.—Where owners and dealers in wheat 
place it with an elevator company, and knowingly 
permit such company to mingle it with other wheat 
purchased by the company, and to sell it from the 
common mass, thus clothing it with apparent own- 
ership and authority to sell the wheat, they are 
estopped to assert title thereto, as against an inno- 
cent purchaser for value, who bought in good faith, 
in the usual course of business, believing such 
company to be the owner of the wheat; and a pri- 
vate understanding between the dealers and the 
company cannot affect the rights of such innocent 
purchasers. Where one or two innocent parties 
must suffer by the acts of a third, he who has en- 
abled such third person to occasion the loss must 
sustain it. The statute in regard to public ware- 
houses (Rev. St. Ind. 1881, §§ 6525-6550) does not 
affect the rights of innocent purchasers of grain 
stored with aa elevator company clothed by the 
party leaving it with apparent ownership and 
authority to sell, although such sale is not evi- 
denced by the warehouse receipt issued to the de- 
positor.—Preston v. Witherspoon, S. C. Ind., Dee. 
21, 1886; 9 N. E. Rep. 585. 


21. GARNISHMENT — Proceeds of Sale of Land by 
Administrator in Hands of Counsel.—In an action 
against one who is an administrator, the plaintiff 
cannot hold by trustee process the proceeds of the 
sale of real estate by the defendant as administra- 
tor, and in the hands of his counsel the alleged 
trustee through whom the business was trans- 
acted. The court said: “‘The fallacy in the plaint- 
iff’s argument lies in the tacit assumption that an 
administrator becomes quasi a debtor to the es- 
tate for all moneys coming to his hands, and that, 
therefore, the specific moneys or proceeds of a 
sale belong to him, whereas, in modern times, at 
least, his duty is to keep the funds distinct from 
his own; and, if he does so, he will not be abso- 
lutely and personally bound as a debtor, but will 
be discharged if the funds are lost without his 
fault.”—Marvel v. Babbitt, S. J.C. Mass. Jan. 6, 
1887; 9 N. E. Rep. 566. 


22. JUDGMENT — Lien — Prior Unrecorded Convey- 
ance—Vendee in Possession — Notice—Action to 
Quiet Title—Parties. — Where a judgment credi- 
tor has notice, actual or constructive, of the rights 
of a vendee in possession of real estate under an 
unrecorded contract for the sale thereof, at the 
time of the entry of his judgment, the lien of the 
judgment will be held subordinate to the equita- 
ble title of such vendee; and where a deed made 
to a partnership by their firm name, in pursuance 
of the same contract, was lost, and not recorded, 
and a subsequent deed of the same land was there- 
after made by the same grantors to one of the 
partners, held that, whether the title passed un- 
der the first or second deed, such individual part- 
ner grantee, being in possession, might maintain 
an action to determine the adyerse claim of the 
judgment creditor. — Baker v. Thompson, 8. C. 
Minn. Jan. 3, 1887; 31 N. W. Rep. 51. 


23. JURISDICTION—Courts—United States Circuit 
Court—Intoxicating Liquors — Injunction—Con- 





stitutional Law — Const. U. S. Amend. 14.—A 
citizen of Ohio, engaged in the business of selling 
liquors, applied for an injunction against a village 
in the same State, to restrain it from enforcing an 
ordinance “to prohibit ale, beer, and porter 
houses, and other places where intoxicating liquors 
are sold at retail,”? which was passed under the 
provisions ofan act of the legislature calied the 
“Dow Law,” on the ground that it was in viola- 
tion of the constitution of the State, and of the 
United States. Held, that the court had no juris- 
diction to afford the relief asked, the bill, and the 
affidavits not making a federal question, and all 
the parties being citizens of the State of Ohio; 
that the ordinance does not conflict with the four- 
teenth amendment of the constitution of the 
United States; that the ordinance does not deprive 
complainant of his property; that the ordinance 
is only a police regulation, in the interest of the 
public morals, and for the common good.— Tan- 
ner v. Village of Alliance, U.S. C. C., N. D. Ohio, 
Oct. Term, 1886; 29 Fed. Rep. 196. 


24. Limitations — Statute of — Part Pay- 
ment — Book Entries. — Anentry by a creditor, 
upon his own books, of an alleged payment on ac- 
count by a debtor, is not admissible, in a suit 
against the debtor, to remove the bar of the stat- 
ute of limitations.—Libbey v. Brown, 8. J. C. Me. 
Dec. 10, 1886; TAU. Rep. 114. 


25. MASTER AND SERVANT — Contract of Hiring— 
Bankruptcy — Estoppel. — A firm employed an 
agent to sell goods for them for one year from 
January 1, 1884, ata salary of $1,800 per annum, 
payeble monthly in sums of $150. In the month of 
June, 1884, the goods of the firm were levied upon, 
and the partners made an assignment for the 
benefit of creditors and discontinued their busi- 
ness. They notified the agent of their suspension, 
and that his services would not be required after 
July ist. On October 1, 1884, the agent made a 
claim before the assignee of the firm for salary for 
the months of June and July, and subsequently 
bronght suit to recover salary up to January 1, 
1885: Held, that the fact of the insolvency of the 
firm did not absolve them from their obligation to 
pay the salary under the terms of the contract; nor 
did the notice dispensing with the agent’s services 
rescind the contract unless he assented thereto: 
But held further, that the agent having expressed 
no dissent from nor objection to said notice, and 
having claimed from the assignee salary only up 
to the time thereof, his right to recover for more 
than the sum so claimed was barred.— Vanuxem v. 
Bostwick, S. C..Penn. Jan. 13, 1887; 19 Weekly 

@ Notes of Cases, 74. 


26. Employee of Railway Company — 
Dut4 of Company to Provide Safe Place — Due 
Care—Question of Fact.—The plaintiff was em- 
ployed by the defendant as.a blacksmith in a shop 
situated in its freight yard, and was crushed be- 
tween the side ofa flat car anda building while 
assisting in moving the car in obedience to the 
orders of his foreman. It appeared that he was 
not employed for this work, but was frequently 
called on to assist in it, with others, and never re- 
fused, although he protested. The space between 
the track and the building was too narrow for pas- 
sage between the building and a car on the track, 
and, owing to a curve in the track, was constantly 
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narrowing; but the plaintiff had never assisted in 
the moving of cars on this track, did not know, 
and could not reasonably be expected to know, 
that the passage was too narrow, and owing to his 
attention to his work, he did not discover it in 
time to save himself. Held, that the jury might 
find that the defendant did not provide its servants 
a reasonably safe place in which to do its work, 
and that it could not be said, as a matter of law, 
that the plaintiff was not in the exercise of due 
care.—Ferren v. Old Colony, etc. Co., S. J. C. 
Mass., Jan. 5, 1887; 9 N. E. Rep. 608. 


27. MECHANIC’s LIEN — Priority — Other Incum- 
brances—Deed.—Under the provisions of article 27, 
c. 80, Comp. Laws 1879, the lien of a mechanic or 
material-man for work done or material furnished, 
has preference to “all other liens and incum- 
brances”’ which may attach to or upon the lands or 
buildings subsequent to the commencement of the 
building or the making of the repairs, or the fur- 
nishing of the material; and the words of the stat- 
ute “ofall other liens and incumbrances’’ also 
embrace conveyances.— Warden v. Sabins, 8. C. 
Kan., Jan. 7, 1887; 12 Pac. Rep. 519. 


28. MoRTGAGE—Chattel Mortgage—Description of 
Property— Uncertainty.—The description of prop- 
erty ,in a chattel mortgage was: ‘Six hundred 
bushels of corn growing, located and being on the 
west half of section thirty-six, town three south, 
of range eight east. If said corn matures before 
the maturity of the note secured by this mortgage, 
the said Burnside to shuck the same, and put in 
cribs on the premises above described.” The 
mortgagor remained in possession of the corn; 
and, although there were more than 1,000 bushels 
on the tract described, there was no separation or 
identification of the part intended to be conveyed. 
Some of the corn was of good quality, while other 
portions were very inferior in quality. While it 
was yet standing and unharvested, it was attached 
at the instance of a creditor of the mortgagor, and 
replevied by the mortgagee. Held, that the chat- 
tel mortgage is void for uncertainty in the descrip- 
tion of the property intended to be conveyed.— 
Souders v. Voorhees, 8, C. Kan., Jan. 7, 1887; 12 
Pac. Rep. 526. 





29. Extinguishment — Second Mortgage — 
Covenant Against all Except Prior Mortgage — 
Sale Under First Mortgage. — Where a second 
mortgage on realestate is given, with a covenant 
against “the lawful claims and demands of all per- 
sons except those claiming under the prior mort- 
gage,” and the premises are sold under a power of 
sale contained in the first mortgage, and by subse- 
quent conveyances come to the original mortgagor, 
he is not estopped by the covenant in the second 
mortgage from claiming the fee unincambered, 
since he now holds under the first mortgage, which 
was expressly excepted in his covenant of war- 
ranty.— Huzzey v. Hefferman, 8. J.C. Mass., Jan. 6, 
1887; 9 N. E. Rep. 570. 


30. ——— Unauthorized Release — Garnishment — 
Rev. St. Wis. § 3716—Grantee of Equity — As- 
sumption of Mortgage—Novation—Foreclosure— 
Unauthorized Payment by Mortgagor in Gar- 
nishment Proceeding.—Under Rev. St. Wis. § 3716, 
a person garnished in an attachment case in jus- 
tice’s court should be summoned to appear on the 





return-day of the attachment; and a register of 
deeds, in whose hands a non-resident mortgagee 
had placed a mortgage, note, and a satisfaction 
piece, with instructions to turn them over to the 
assignee of the equity of redemption upon pay- 
ment of the note, is not justified in surrendering 
the papers to the court upon judgment against 
him in garnishment proceedings instituted by a 
creditor of the mortgagee, when the summons was 
served upon him July 15th commanding him to 
appear July 18th, and the writ of attachment was 
returnable on the eighteenth day of June proceed- 
ing. A purchaser of mortgaged property does not, 
by the mere assumption of the mortgage, become 
the debtor of the mortgagee. To establish nova- 
tion, there must be a contract whereby the mort- 
gagee agrees to accept the purchaser as his debtor, 
and to look to him for the payment of the debt. 
It is the duty of a garnishee to interpose any de- 
fense upon the merits which he knows the princi- 
pal defendant might interpose; and where the 
purchaser of property subject to a mortgage, upon 
being garnished by a creditor of the mortgagee, 
discloses an indebtedness in the amount of the 
mortgage, and pays the money into court, such 
payment does not operate as a bar to the right of 
the mortgagee to foreclose.—Edler v. Hasche, 8. 
C. Wis. Jan. 11, 1887; 31 N. W. Rep. 57. 


31. NEGLIGENCE— Action Against Railroad Com- 
aany for Causing Death— Instruction Calculated 
to Mislead—Contributory Negligence.—Where, in 
an action against a railroad company to recover 
damages for the death of a person caused by neg- 
ligence the court instructed the jury as follows: 
“It is arule,as applicable to all cases of injury 
about stations, that railway companies are bound 
to keep in a safe condition all portions of their 
platforms, and approaches thereto, to which the 
public do or would naturally resort, and all por- 
tions of their station grounds reasonably near to 
the platforms, where passengers, or those who 
have purchased tickets with a view to take pass- 
age on their cars, would naturally or ordinarily be 
likely to go.” Held, in the absence of any evi- 
dence showing that the company had not kept in 
a safe condition all portions of its platforms, and 
the approaches thereto, that the instruction was 
erroneous, as being calculated to mislead the jury. 
In an action against a railroad company to recover 
damages for the death of a person caused by neg- 
ligence, the court was asked by defendant to in- 
struct the jury as follows: “‘If the facts and cir- 
cumstances in this cause show that the deceased, 
at the time of the killing, was in a dangerous po- 
sition, and was where a prudent man would not 
have stood under the circumstances, and that this 
fact directly contributed to his death, then the 
plaintiff will not be entitled to a verdict on ac- 
count of any negligence on the part of defend- 
ant’s employees, unless the employees in charge 
of the train saw the danger deceased was 
in, in time to have prevented the accident, and 
neglected to use all efforts in their power to avert 
the danger.”? Held, error to refuse the instruc- 
tion, but as defendant was not prejudiced by the 
refusal, because the substance of it was compre- 
hended in other instructions, which -were given, 
the judgment for that reason will not be reversed. 
—Little Rock, etc. R. Co. v. Cavenesse, 8. C. Ark., 
Dec. 18, 1886: 2 S. W. Rep. 507. 
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32. Railroad Company—Crossing — Evidence 
Sufficiency — Contributory — Imputed — Innocent 
Passenger.—In an action against a railroad com- 
pany for damages sustained at a highway crossing 
of its track, evidence of failure by defendant to 
give the regular signals of approach of the train 
to the crossing, also of the blowing of a whistle on 
the crossing which frightened plaintiff’s horse and 
caused the disaster, is evidence sufficient to justify 
the submission of the case to a jury. Where 
plaintiff is a mere.passenger ina carriage by in- 
vitation, and an accident happens at a railroad 
crossing through the negligence of the railroad 
company’s servants, the railroad company cannot 
plead in defense contributory negligence of the 
driyer of the vehicle, where the plaintiff had no 
control over either the carriage or the driver.— 
Philadelphia, etc. R. Co. v. Hogeland, Md. Ct. 
App., Dec. i0, 1886; 7 Atl. Rep. 105. 





33. PAYMENT—Separate for Joint Note— Burden 
of Proof—Intention— Pledge and Collateral Se- 
curity — Renewal of Principal Note— Effect .— 
Where a joint debtor insists that a separate note 
is substituted, and isin satisfaction of the joint 
debt, the onus is thrown upon him, and, to dis- 
charge himself from liability, he must show a 
special contract to that effect, or that, in addition 
to a separate note being taken for the amount of 
the debt, the original bills were given up. This 
may be rebutted, however, by proof that it was 
otherwise intended. The renewal of a negotiable 
bill or note representing the principal indebted- 
ness, for the payment of which collateral securities 
have been deposited, does not affect the right of 
the creditor to retain or compel collections.—Ap- 
peal of Kimberly, 8. C. Penn., Nov. 1, 1886; 7 Atl. 
Rep. 75. 


34. PLEADING — Confession and Avoidance — For- 
Seiture— Waiver.—Where suit was brought on a 
note in which defendant, the maker, agreed to pay 
a certain sum in monthly installments, the whole 
debt to become due upon default in any one in- 
stallment, and it was alleged that defendant de- 
faulted on first installment, but afterwards paid 
$18, which was credited on the whole debt, then 
considered as due, and defendant set up that the 
$18 was paid on account of the whole debt, but 
also alleged that plaintiff accepted it as a payment 
of the installment due, and waived forfeiture, 
held, the effegt of the defendant’s answer was to 
admit on account of the whole debt, and the 
waiver, as set out, was not good as a confession 
and avoidance, but was a conclusion of law.— 
Bishop v. Lawrence, Ct. App. Ky., Jan. 11, 1887; 
2S. W. Rep. 499. 


35. PowERS—Executors — Power to Sell Land.— 
Where testator owned two tracts of land—one in 
partnership with his brother, and another indi- 
vidually—and empowered his executors to sell 
and convey the latter, and after his death, the 
deed to the partnership tract, though in form ab- 
solute, was held a mortgage only, and the land 
being ordered sold to pay the mortgage, the ex- 
ecutors bought it in, held, they took it with the 
same power to sell and convey it afterwards as 
was given over the other tract.—Cummins v. Car- 
rick, Ct. App. Ky., January 8, 1887; 2 S. W. Rep. 
490. 


38. 


39. 


40. 





36. PRACTICE—Appeal—Dismissal— Time—Notice— 


Description of Order.—An appeal to the Supreme 
Court of California, not taken within a year after 
the judgment appealed from, will be dismissed. 
A notice of appeal, with caption, showing title of 
court and cause, which specifies the date of the 
order, and of the filing thereof, but does not men- 
tiou the nature of the order made, is sufficient to 
inform respondent what order is appealed from, 
where no other order is entered on that day.— 
Gruell v. Spooner, 8. C. Cal., Dec. 31, 1886; 12 
Pac. Rep. 511. 


387. —-— Appeal — Objection to Evidence not 
. Properly Taken—New Trial—Improper Line of 


Argument on Testimony Admitted, but Objected 
to.—In the trial of an action, formal objections to 
the evidence of a witness, specifying no reasons, 
are insufficient, and will not entitle the party 
making them to be heard in the appellate court on 
special reasons. A judgment will not be reversed 
because of an improper line of argument pursued 
by counsel, based on certain evidence admitted by 
the court, but objected to at the time as immaterial 
and irrelevant, where the court was not asked and 
did not determine for what purpose the evidence 
was admissible, and where the real point of objec- 
tion does not appear to have been brought to the 
attention of the court.—Brennan v. City of St. 
Louis, 8. C. Mo., Dec. 20, 1886; 2S. W. Rep. 481. 





Trial — Ordering Verdict. — Where the 
court Would set aside the verdict eo instante if 
found for the plaintiff at the close of his case, 1t 
should instruct the jury to find for the defendant. 
—Royer v. Shultz Belting Co., U.S.C. C. E. D. 
Mo. Nov. 3, 1886; 29 Fed. Rep. 283. 





—— Special Verdict.—It is the right of 
the parties to have important questions of fact, 
that are based on competent testimony, and which 
are within the issues of the case, submitted to the 
jury and answered upon request; and, under the 
facts and circumstances of this case, the refusal of 
this right was material error.— Wichita, etc. Co. 
v. Techleimer, 8. C. Kans., Dec. 9, 1886; 12 Pac. 
Rep. 362. 





—— Statements of Counsel, Not Sup- 
ported by Evidence.—Although a new trial will be 
granted where counsel abuse their privileges by 
persisting in stating to the jury facts which are 
not in evidence, or by making other statements, 
in the way of argument, which are clearly unwar- 
ranted and prejudicial, yet, if the court has told 
the jury that they should entirely disregard it, and 
the attorney himself has said to them that his 
statement was not evidence, but was only made by 
way of argument, and that they should not con- 
sider it in any other light, it will be presumed 
that the mischief of the remark was counteracted, 
and will be held to afford no ground for a reversal 
of the judgment. — Little Rock, etc. Co. v. 
Cavenesse, 8. C. Ark., Dee. 18, 1886; 2S. W. Rep. 
507. 


41. RarLROAD COMPANIES — Right of Way — 


Authority of City Council—Taking Land Without 
Authority—Remedy of Owner.—A city council has 
no authority to grant to a railroad company aright 
of way over private property, nor over a pro- 
posed extension of a street which has not yet 
been opened or extended. Where a railroad 





142 








THE CENTRAL LAW JOURNAL. No. 6. 








44, 


company enters upon land, and constructs its 
road, without the consent of the land-owner, and 
without making compensation for the land taken 
and injured, the owner may pursue any one of the 
several appropriate remedies, and may, where the 
road Is, in its nature, design, and use, of a perma- 
nent character, elect to bring an action for a per- 
manent appropriation and injury; but insucha 
case it should appear that the verdict and judg- 
ment included damages for the entire injury, and 
it should also clearly appear, from the pleadings, 
or from the evidence, findings, and judgment, 
what interest in the land the owner has parted 
with, and also what interest has been acquired by 
the company.— Wichita, etc. R. Co. v. Fechheimer. 
S. C. Kas., Dec. 6, 1886; 12 Pac. Rep. 362. 


42. REPLEVIN— Verdict — Assessment of Value.— 


Where, in a replevin suit, a number of the articles 
seized under the writ, delivered to the plaintiff, 
and by him disposed of, are found by the jury to 
have belonged to the defendant, and to have been 
unlawfully taken from him, their value should be 
assessed.— Williams v. -Morrison, U.S. C.C., E. 
D. Mo., Nov. 3, 1886; 29 Fed. Rep. 282. 


43. SaLE—Rescission—Insolvency—Fraudulent Pur- 


pose.—A purchaser carried on his business for 
years, without proper books, and in ignorance of 
his liabilities. He bought goods in the usual 
course of his business, and soon after made an 
assignment, upon being unable unexpectedly to 
borrow money as usual. Held, that this was not a 
fraudulent purchase, as the mere fact that a pur- 
chaser is deeply insolvent does not make his pur- 
chases invalid, unless he purchases with no inten- 
tion or expectation of paying.—Dalton v. Thurs- 
ton, 8. C. R. I., Dec. 2, 1886; 7 Atl. Rep. 112. 


Action for Price—Rescission for Fraud— 
Acceptance and Use of Property—Recoupment.— 
If a person who has been induced by fraud and 
deceit to enter into an exeeutory contract for the 
purchase of personal property, to be delivered and 
paid for in the future, discovered the fraud while 
the contract is still wholly executory, and yet there- 
after accepts the property under the contract, and 
uses it, he canot maintain an action for damages for 
the fraud, or recoup them in an action against him 
for the purchase price of the property.— Thompson 
v. Libby, 8. C. Minn., Dec. 22, 1886; 31 N. W. Rep. 
52, 





45. SET-OFF AND COUNTERCLAIM — Unliquidated 


Damages.—To authorize a set-off, the debts must 
be between the same parties in their own right, 
and be of the same kind or quality, and be clearly 
ascertained or liquidated. Neither at law nor in 
equity can unliquidated damages be allowed under 
tke defense of a set-off.—Mc Williams v. Zouave, 
U.S.D. C., Dist. N. J., Dec. 8, 1886; 29 Fed. Rep. 
296. 


46. SuNDaY—Con/flict of Laws, Contract.—A Con- 


necticut statute prohibits secular business on Sun- 
day between sunrise and sunset, and a similar 
Rhode Island statute prohibits business in one’s 
ordinary calling during the entire day (Sunday). 
Held, a contract made in Connecticut on Snnday 
after sunset, in the plaintiff’s ordinary calling, can 
be recovered on in a suit in Rhode Island; it, not 
being against good morals, or invalid where made. 
Hayden v. Stone, 13 R. I. 106, distinguished.— 





Brown v. Browning, 8. C. R. I., Dec. 9, 1886; 7 Atl. 
Rep. 463. 


47. TaxaTION—Constitutional Rules—Aid to Rail- 
road—One Railroad Taxed to Aid Another—Re- 
peal of Exemption Law.—An act to submit the 
question of subscription to the stock of a railroad 
company to all the male tax-payers of the county 
is not contrary to any inhibition of the constitu- 
tion, nor is the power thus improperly delegated 
to a class of the people instead of the whole people, 
the class named being those who would be affected 
by the act. A railroad company is liable to be 
taxed to furnish the aid voted for another com- 
pany, although, when the statute authorizing such 
aid was passed, railroad property was, by a law 
then existing, exempt from taxation for such pur- 
pose; such law being afterwards repealed, and 
not having been enacted when the company sought 
to be taxed first obtained a license to do business 
in the State.—Baltimore, etc. Co. v. County of 
Jefferson, U. S. C. C., D. West Va.,—1886; 29 Fed. 
Rep. 305. 


48. TELEGRAPH COMPANIES—Bridge Over Naviga- 
ble River.—A telegraph company, in the exercise 
of eminent domain, instituted a proceeding to 
condemn and appropriate so much of a bridge as 
was necessary fo support aline of magnetic tele- 
graph proposed to be built, and for the construc- 
tion, maintenance, and operation of the same. The 
bridge was built in pursuance of State and na- 
tional legislation, and spans the Missouri river at 
Atchison, Kansas, where the river is navigable, 
and where it divides the States of Kansas and 
Missouri. The company owning the bridge, claim- 
ing that the condemnation proceeding was with- 
out authority of law, brought an action to enjoin 
the same, and to prevent any interference with 
the bridge. Held that, before the telegraph com- 
pany can construct its line at the point named, it 
must file with the postmaster general a written 
acceptance of the restrictions and obligations im- 
posed by congressin ‘‘An act to aidin the con- 
struction of telegraph iines, and to secure to the 
government the use of the same for postal, mili- 
tary, and other purposes,” approved July 24, 1866, 
and that the failure to file such acceptance is fatal 
to the condemnation proceeding. — Chicago, etc., 
Bridge Co. v. Pacific Mut. Tel. Co., 8S. C. Kan., 
Jan. 7, 1886; 12 Pac. Rep. 535. 


49. WasTE—Liability of Mortgagor. — Where the 
property mortgaged consists of a building worth 
$750, located on a lot of the value of $50 only, a 
purchaser of the equity of redemption, who re- 
moves the building from the lot, is guilty of waste, 
and is personally liable for any deficiency on fore- 
closure.—Edler v. Hasche, 8S. C. Wis., Jan. 11, 
1887; 31 N. W. Rep. 57. 


50. WILL — Codieil — Advancements — Precatory 
Words.—W here a testator, by his will, divides his 
property among his six children, to five of whom 
he has made advancements differing largely in 
amount, and directs that the amounts advanced to 
each shall be considered as so much towards his 
or her share of his estate, and, by a codicil exe- 
cuted a few days later, provides that ‘all sums of 
money given to my children in my said will, and 
all sums paid to them by my executors under said 
will, are givento them, and are paid to them, 
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for the benefit of their heirs, respectively, and are 
not to be in any way liable for their debts, or 
taken by their respective creditors, if any, in any 
way or form,’’ the codicil will not be construed as 
depriving the children of their ownership, or as 
establishing a trust for their heirs, but as annex- 
ing a condition to such ownership, to which no 
legal effect can be given.—Potter v. Merrill, 8. C. 
Mass., Jan. 5, 1887; 9 N. E. Rep. 572. 











QUERIES AND ANSWERS.* 





| Correspondents are requested to draw up their answers n 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 


QUERIES. 


Query No. 6.—A will was executed, bequeathing to 
the surviving widow the use, occupation and profits 
of all the estate during the term of her natural life. 
At her death to a niece for her natural life, provided, 
she (the niece) had no lawful issue, but if she had 
lawful issue, then to her absolutely. Said widow still 
survives. The niece has married and has lawful issue. 
Now, what I wish toknowis, 1. Can said niece sell said 
property, and convey good title to same, during the 
life of the widow? 2. Suppose the widow sells her 
life estate, then the niece sells, would the title not be 
good? 3. The will provides for the payment of $1,000 
to another niece, at the death of the widow, if the first 
niece has children. Now,if the above sales were 
effected, and the $1,000 paid to the second niece, could 
not the probate court ratify such procedure? Or, in 
other words, would it not be such a compliance with 
the spirit of the willas to make it valid? The de- 
ceased had no children. Please cite authorities. I 
have my own opinion, but want all the light I can get, 
and the questions are asked without reference to 
any statutory provision. R. H. C. 


QUERIES ANSWERED. 


Query No. 20 [28 Cent. L. J. 239].— Please answer 
the following questions, citing authorities: A pur- 
chases trom B a certain business, and, in connection 
therewith, certain chattels and trade fixtures used in 
running the business, all constituting one of the same 
transaction. A afterwards brings suit against B for 
damages for fraudulent representations as to amount 
of business done; average receipts and expenses of 
running the business; amount of receipts above ex- 
penses of running; amount of business done between 
different dates. Upon the trial, fraud is clearly 
shown—the representations, their falsity, defendant’s 
knowledge of their falsity,plaintiff’s reliance upon them 
that the receipts of the business had always run below 
Cost of running, etc. A fails to prove the value of the 
chattels received with the business, and the court dis- 
misses the action on the ground that plaintiff has 
failed to prove the measure of damages. Plaintiff 
fails to prove the difference betwecn the value of the 
business as represented and as it actually came into 
his possession. Would not plaintiff be entitled to a 
verdict for nominal damages, actionable fraud being 
clearly made out. If A had attached the goods of B, 
would not the fact that the liability of A and his 
sureties on the bond was conditioned upon A’s recov- 





ering judgment, entitle A to his verdict for nominal 
damages, and should not the case have gone to the 
jury with an instruction from the court to that effect? 
DouBtT. 
Answer. Every injury imports damage; so does the 
invasion of any right, and the party injured, if he 
proves no damages, is entitled to nominal damages. 
1 Sedg. on Meas. Dam. (7th ed.) 81; 2 Wait’s Act. and 
Def. 482, and cases cited. A is entitled toa judgment 
for nominal damages, and, if the facts were not dis- 
puted, an instruction to that effect was proper, or an 
instruction about nominal damages was proper. The 
fact that a bond in attachment had been given could 
have no effect on the main suit, either as to the law or 
the proceedings therein. 8. 








RECENT PUBLICATIONS. 


REPORTS, CASES DECIDED IN THE COURT OF CHAN- 
CERY, the Prerogative Court and on Appeal in 
the Court of Errors and Appeals, of the State of 
New Jersey. John H. Stewart, Reporter. Vol. 
_ na N.J.: The W. S. Sharp Printing 

0. 1886. 


This is the latest (forty-first) volume of the well- 
known series of New Jersey Equity Reports, and the 
fourteenth edited by the present reporter, Mr. Stew- 
art. Itis hardly necessary for us to say anything in 
commendation of this standard series of reports, 
which are so well known and so highly appreciated 
by the profession; nor of Mr. Stewart, whose reputa- 
tion as a faithful, skillful and diligent reporter is 
thoroughly established. We need only add that, to 
the more important cases, Mr. Stewart has appended 
brief and concise, but thorough and exhaustive notes, 
that add much to the value of the volume, which 
brings the series down to the close of the May and 
June terms, 1886. 





A Dicest of the International Law of the United 
States, taken from Documents Issued by Presi- 
dents and Secretaries of State. Decisions of Fed- 
eral Courts and Opinions of Attorneys-General. 
Edited by Francis Wharton, LL. D., Author ofa 
Treatise on Conflict of Laws and of Commentaries 
on American Law. In Three Volumes. Washing- 
ton Government Printing Office. 1886. 


This isan invaluable compilation of the system of 
international law of the United States, prepared by a 
gentleman who, perhaps in a higher degree than any 
other living person, is competent to do it justice. The 
work covers every branch of the law relating to the 
relations of the United States with foreign nations, in 
times of peace and of war, the rights of which the 
government is entitled to demand the enforcement at 
the hands of foreign powers, as well as the duties to 
those powers which are incumbent on the United 
States. The work is Very carefully and systematically 
arranged, and the importance of the subjects treated 
will be abundantly apparent by referring to the topics 
of the several chapters. 

The first chapter treats of the sovereignty of the 
government over land; the basis of its title, and the 
incidents quoad the sovereign power of its jurisdiction. 
The second chapter defines and sets out in detail the 
sovereignty of the nation over water, the high seas, 
bays, straits, lakes and rivers. The third chapter 
treats, under the head of “Intervention with foreign 
sovereignties,” of the relations of the government to 
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these powers. The fourth chapter treats of diplomatic 
agents in general, the fifth of consuls, and the sixth of 
treaties. The seventh chapter covers the very impor- 
tant subjects of citizenship, naturalization and alien- 
age, and the numerous and important complications 
growing out of them. The eighth chapter is devoted 
to the relations of the government with the Indians; 
the ninth to claims of every variety on the federal 
treasury. The tenth chapter relates to marriage, the 
four following respectively to extradition, isthmus of 
Panama, fisheries, and guano islands. The fifteenth 
chapter treats of pacific methods of redress, the six- 
teenth of belligerent rights, visit, search, capture, im- 
pressment, and the three chapters following of war, 
blockade and contraband. These are followed by a 
chapter on piracy and privateering, and that by one on 
neutrali.y. 

From this sketch it will be seen that the subjects of 
the work fully justify the research and labor which its 
distinguished author has bestowed upon it. The book 
is equally valuable to lawyers and statesmen. 








JETSAM AND FLOTSAM. 





LIBEL suits as arule are poor speculations. If a 
man persists in going into one, however, he should be 
sure of his ability to prove his case. A commendable 
example of such ability has lately come to hand, Mr. 
William Black, the novelist, being the plaintiff. The 
offending publication had charged Mr. Black with 
meanly neglecting his poor relations, particularly an 
aunt who was living in his native parish of Shotts. 
In demonstrating the falsity of this story, Mr. Black 
proyed that he was not a native of Shotts; that he 
never had been there in his life; that he had no aunt 
living there; that he had no poor aunt anywhere; that 
he had no aunt at all; that he had no poor relations in 
the world. This settled the case so far as the libel was 
concerned, and left only the question of the amount of 
damages; and the jury’s award was not as much as 
Mr. Black would get for a sketch that he could write 
in half the time he spent on the lawsuit. However, 
he had the satisfaction of winning the case and vindi- 
eating his character, which is more than the average 
plaintiff does.—N. Y. Tribune. 

LONG AND Brier.— Long speeches by counsel 
cause a serious delay in the administration of justice. 
They are of modern origin, for at the English bar, 
seventy-five years ago, counsel were noted for their 
brevity, and for not wasting time in arguing cases be- 
fore the judge or jury. 

Lord Ellenborough once excited surprise, before he 
was raised to the bench, by making a speech an hour 
and a half long. But it was conceded that the impor- 
tance of the case and the ability he displayed in the 
speech excused his departure from custom. One of 
the shortest speeches recorded in forensic annals is 
that of Taunton, afterward a judge. Charles Phillips, 
the Irish orator, had made a flowery speech in an 
assault case. Taunton, who was for the defendant, 
said, in reply: “My friend’s eloquent complaint 
amounts, in plain English, to this: that his client has 
received a good, sound horse-whipping; and my de- 
fense is as short—that he richly deserved it.” 

The introduction of long speeches at the English bar 
is said to be due to Mr. Wilde, afterward Lord-Chan- 
cellor Truro, who began practice in 1817. He set the 
fashion, and clients insisted that their lawyers should 
follow it, thinking they did not get their money’s 
worth unless every point which had a bearing upon the 
case Was not exhaustively presented. 





The fashion of speaking so as to satisfy a client be- 
came general at the bar, and increased the afflictions of 
judges and jurymen. An eminent equity judge had 
patiently endured a speech which was not ended 
when the court adjourned. The next morning, when 
the prolix counsel rose to renew the infliction, the 
judge said to him, “‘Pray, Mr. ——, is your client here 
to-day ?”’ 

“No, my lord.” 

“Well, then”. 

He said no more, but he had said enough. For em- 
phasis and manner intimated that as the lawyer’s 
client was absent, he could afford to be brief. 





A GIRL BY ESTOPPEL OF RRCORD.—The following 
ratherfunny incident occurred recently at Marseilles: 
It seems that some eighteen years ago a baby was 
born, baptized, and duly entered of record in the 
proper office as Edouard Z Nothwithstanding 
his masculine prenom the stupid clerk described the 
new comer as of le sexe feminin. And so the registra- 
tion remained until M. Edouard, having occasion to 
use an Official certificate of his nativity, discovered 
the undeserved compliment that had been, so early in 
his life, bestowed upon him. He pointed out the mistake 
to the custodian of the record and asked to have it 
corrected. “I am described asa girl, and you may im- 
medialely satisfy yourself that that is an error.” The 
official demurred. ‘‘ That does not concern me,” he 
said, “* your moi you cannot possibly be a man after 
the books have said to me that you are of the female 
sex.” ‘* Butthe record is incorrect, I swear to you, 
monsieur, that it is incorrect.” ‘ You must apply to 
the tribunals; the courts will decide,” was the reply of 
the literal and inflexible functionary. “Au revoir, 
monsieur.” “ Au revoir, mademoiselle.” And so they 
parted. It only remains to say that, after due deliber- 
ation, the proper court relieved Edouard of his unmer- 
ited honors. 





PATTERN CROSS-EXAMINERS—THE SLEDGE-HAm- 
MER PATTERN. — The cross-examiner of the sledge- 
hammer pattern has this great advantage; that he im- 
presses most people at once as being a man of force. 
He is a substantially-built fellow. In earlier years of 
practice, as he begins to acquire his characteristic 
method, he makes up for the lighter appearance of his 
youth by knitting his brow fiercely, looking exasper- 
ated, speaking with the voice of a wood rasp and slap- 
ping the table whenever an emergency justifies the 
emphasis. He gets himself called to order by the 
judge, and counts a strong point with the jury to re- 
taliate by exhibiting increased asperity toward the 
witness. 

As he grows older and stouter his voice and move- 
ments become more restrained and more weighty. He 
learns to shake his finger at the witness with more ef- 
fect than he could get by slapping the table. But 
from the beginning to the end his idea of cross-exam- 
ination is to smash the witness. He occasionally has a 
brilliant success, and that proud moment rewards 
him for all his intermediate failures. His idea of an 
effective question is a blow in the face, All his pre- 
liminary questions only lead up to the opportunity to 
attempt that kind of a blow—as a marksmam awaits 
the throwing up of a glass ball that he may shatter it, 
or as the blacksmith potters with the tip of his ham- 
mer until he gets the iron into the position to take the 
whole force of it. His course of interrogatories he 
counts as wasted unless he brings the witness to a 
point where he may burst upon him with, ‘Do you 
dare to say upon your oath”—Daily Register. 














